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Explanatory Note

 
On October 11, 2021, KKR & Co. Inc. (“Old Pubco” and, together with its subsidiaries, “KKR”) announced a Reorganization Agreement that

provides for, among other things, merger transactions (the “Mergers”) pursuant to which all holders of shares of common stock of Old Pubco, and all holders of
interests in KKR Holdings L.P., a Delaware limited partnership (“KKR Holdings”), an entity through which certain current and former KKR employees hold
interests in KKR, in each case, immediately prior to such Mergers, will receive shares of common stock of KKR Aubergine Inc. (“New Pubco”).

 
On May 31, 2022 (the “Closing Date”), the Mergers were completed and, pursuant to the terms of the Pubco Merger Agreement (as defined below),

Old Pubco became a wholly-owned subsidiary of New Pubco, which replaced Old Pubco as the holding company for the KKR business. Upon the closing of
the Mergers, New Pubco changed its name to “KKR & Co. Inc.” and began trading on the New York Stock Exchange (the “NYSE”) under Old Pubco’s ticker
symbol, “KKR.”

 
This Current Report on Form 8-K is being filed for the purpose of establishing New Pubco as successor issuer pursuant to Rule 12g-3(a) under the

Securities Exchange Act of 1934, as amended (the “Exchange Act”), and to disclose certain other matters. Pursuant to Rule 12g-3(a) under the Exchange Act,
shares of New Pubco common stock (“New Pubco Common Stock”), par value $0.01 per share, and Series C Mandatory Convertible Preferred Stock (“New
Pubco Series C Preferred Stock”), par value $0.01 per share, are deemed registered under Section 12(b) of the Exchange Act as the common stock and Series C
Mandatory Convertible Preferred Stock, respectively, of the successor issuer. Following the consummation of the Mergers, shares of New Pubco Common
Stock and New Pubco Series C Preferred Stock continue to trade on the NYSE on an uninterrupted basis under the ticker symbols “KKR” and “KKR PR C”
with the same CUSIP numbers (48251W104) and (48251W401), respectively.

 
Immediately after the consummation of the Mergers, New Pubco has the same directors, executive officers and management and, on a consolidated

basis, the same assets, business and operations as Old Pubco had immediately prior to the consummation of the Mergers. New Pubco’s employer identification
number is 88-1203639.

 
The Mergers do not include the cancellation of the New Pubco Series I Preferred Stock (as defined below) or the vesting of all voting power in the

New Pubco Common Stock on a one vote per share basis on the Sunset Date (as defined below), which will be not later than December 31, 2026.
 

Item 1.01 Entry into a Material Definitive Agreement.
 
The Mergers
 

Prior to the Closing Date, KKR Aubergine Merger Sub I LLC and KKR Aubergine Merger Sub II LLC, both Delaware limited liability companies and
direct wholly-owned subsidiaries of New Pubco were formed (“Merger Sub I” and “Merger Sub II”, respectively). On the Closing Date, pursuant to the
Agreement and Plan of Merger (the “Pubco Merger Agreement”), dated as of May 31, 2022, among Old Pubco, New Pubco and Merger Sub II, Merger Sub II
merged with and into Old Pubco with Old Pubco surviving as a direct, wholly-owned subsidiary of New Pubco (the “Pubco Merger”). Immediately thereafter,
pursuant to the Agreement and Plan of Merger (the “Holdings Merger Agreement”), dated as of May 31, 2022, among KKR Holdings, KKR Holdings GP
Limited, a Cayman Islands exempted company and the general partner of KKR Holdings (“Holdings GP”), New Pubco and Merger Sub I, Merger Sub I
merged with and into KKR Holdings, with KKR Holdings surviving as a wholly-owned subsidiary of New Pubco (the “Holdings Merger”). Upon the closing
of the Pubco Merger and Holdings Merger, Old Pubco changed its name to “KKR Group Co. Inc.” and KKR Holdings changed its name to “KKR Group
Holdings L.P.”. The Mergers are intended to be a tax-free transaction for U.S. federal income tax purposes for stockholders of Old Pubco.
 

 



 
In accordance with the terms of the Pubco Merger Agreement, (i) each share of common stock, $0.01 par value, of Old Pubco (and each unit,

representing a Class A limited partner interest in KKR Holdings, convertible into a share of Old Pubco common stock) outstanding immediately prior to the
effective time of the Pubco Merger (the “Pubco Merger Effective Time”) was converted automatically into one validly issued, fully paid and non-assessable
share of New Pubco Common Stock (or, as applicable, the right to receive one share of New Pubco Common Stock), (ii) each share of Series C Mandatory
Convertible Preferred Stock, $0.01 par value, of Old Pubco (“Old Pubco Series C Preferred Stock”) outstanding immediately prior to the Pubco Merger
Effective Time was converted automatically into one validly issued, fully paid and non-assessable share of New Pubco Series C Preferred Stock, and (iii) the
sole share of Series I Preferred Stock, $0.01 par value, of Old Pubco outstanding immediately prior to the Pubco Merger Effective Time was converted into one
validly issued, fully paid and non-assessable share of Series I Preferred Stock, $0.01 par value, of New Pubco (“New Pubco Series I Preferred Stock”), in each
case having the same designations, rights, powers, and preferences, and the qualifications, limitations, and restrictions as the corresponding class and series of
capital stock so converted. Immediately prior to the Pubco Merger Effective Time, all outstanding shares of Series II Preferred Stock, $0.01 par value, of Old
Pubco (“Old Pubco Series II Preferred Stock”) were cancelled and extinguished for no consideration. The Pubco Merger was conducted pursuant to Section
251(g) of the General Corporation Law of the State of Delaware (the “DGCL”), which provides for the formation of a holding company without a vote of the
stockholders of the constituent corporation. The conversion of stock occurred automatically without further action required by the holders of Old Pubco
Common stock or Old Pubco Series C Preferred Stock.

 
As a result of the Pubco Merger Agreement, New Pubco became the successor issuer to Old Pubco pursuant to Rule 12g-3(a) of the Exchange Act,

and, as a result, shares of New Pubco Common Stock and New Pubco Series C Preferred Stock are deemed registered under Section 12(b) of the Exchange Act
as the common stock and Series C Mandatory Convertible Preferred Stock, respectively, of the successor issuer.

 
In accordance with the terms of the Holdings Merger Agreement, (i) each unit representing Class A limited partner interests in KKR Holdings was

converted into the right to receive, subject to certain lock-up conditions, (A) one validly issued, fully paid and non-assessable share of New Pubco Common
Stock and (B) a fraction of shares of New Pubco Common Stock equal to 8,500,000 divided by the number of Class A limited partner interests in KKR
Holdings outstanding as of immediately prior to the effective time of the Holdings Merger, and (ii) KKR Group Holdings Corp., a Delaware corporation and a
direct, wholly-owned subsidiary of Old Pubco, was admitted as the sole general partner of KKR Holdings in substitution of Holdings GP.

 
Amendment to the Tax Receivable Agreement
 

Old Pubco and KKR Holdings were parties to a tax receivable agreement (the “Tax Receivable Agreement”), which required Old Pubco to pay to
KKR Holdings or to its limited partners a portion of any cash tax savings realized by Old Pubco resulting from their exchange of Class A units in KKR Group
Partnership L.P. (the “KKR Group Partnership Units”) for shares of Old Pubco’s common stock.

 
In connection with the Mergers, following the final exchange of KKR Group Partnership Units that occurred on May 18, 2022 (the “Final Exchange”),

KKR Holdings, Old Pubco and the other parties thereto terminated the Tax Receivable Agreement by an amendment thereto (the “TRA Amendment”) with
respect to any exchanges of KKR Group Partnership Units following the Final Exchange; provided that, notwithstanding such termination of the Tax
Receivable Agreement, all obligations of Old Pubco to make payments arising under the Tax Receivable Agreement with respect to the Final Exchange and any
exchanges completed prior to the Final Exchange shall remain outstanding until fully paid.

 
The foregoing descriptions of the Mergers, including the Pubco Merger, the PubCo Merger Agreement, the Holdings Merger, the Holdings Merger

Agreement and the TRA Amendment do not purport to be complete and are qualified in their entirety by reference to the full text of the PubCo Merger
Agreement, the Holdings Merger Agreement, and the TRA Amendment which are filed as exhibits 2.1, 2.2 and 10.1, respectively, to this Current Report on
Form 8-K and are incorporated by reference herein.

 
The information set forth above under Item 2.03 of this Current Report Form 8-K is hereby incorporated by reference into this Item 1.01.
 

Item 1.02 Termination of a Material Definitive Agreement.
 
The information set forth above under Item 1.01 of this Current Report Form 8-K with respect to the termination of the Tax Receivable Agreement is

hereby incorporated by reference into this Item 1.02. The description of the material terms and conditions of the Tax Receivable Agreement set forth in Item 13
of Old Pubco’s Annual Report on Form 10-K for the year ended December 31, 2021 (the “Annual Report on Form 10-K”), filed by Old Pubco on February 28,
2022, is hereby incorporated by reference into this Item 1.02.
 

 

https://content.edgar-online.com/ExternalLink/EDGAR/0001404912-22-000004.html?hash=6697d1d77327a7f438254622fb8fc80986f86069608a3e4b520abc0858631076&dest=kkr-20211231_htm


 
Item 2.03 Creation of a Direct Financial Obligation or an Obligation under an Off-Balance Sheet Arrangement of a Registrant.

 
In connection with the Mergers, New Pubco replaced Old Pubco as guarantor to 5.500% Senior Notes due 2043 issued by KKR Group Finance Co. II

LLC; 5.125% Senior Notes due 2044 issued by KKR Group Finance Co. III LLC; 0.509% Senior Notes due 2023, 0.764% Senior Notes due 2025 and 1.595%
Senior Notes due 2038 issued by KKR Group Finance Co. IV LLC; 1.625% Senior Notes due 2029 issued by KKR Group Finance Co. V LLC; 3.750% Senior
Notes due 2029 issued by KKR Group Finance Co. VI LLC; 3.625% Senior Notes due 2050 issued by KKR Group Finance Co. VII LLC; 3.500% Senior
Notes due 2050 issued by KKR Group Finance Co. VIII LLC; 4.625% Senior Notes due 2061 issued by KKR Group Finance Co. IX LLC; 3.250% Senior
Notes due 2051 issued by KKR Group Finance Co. X LLC; 1.054% Senior Notes due 2027, 1.244% Senior Notes due 2029, 1.437% Senior Notes due 2032,
1.553% Senior Notes due 2034 and 1.795% Senior Notes due 2037 issued by KKR Group Finance Co. XI LLC, and 4.850% Senior Notes due 2032 issued by
KKR Group Finance Co. XII LLC, each an indirect subsidiary of New Pubco, pursuant to supplemental indentures to the relevant indentures.

 
Item 3.01 Notice of Delisting or Failure to Satisfy a Continued Listing Rule or Standard; Transfer of Listing.

 
Following the consummation of the Mergers, New Pubco Common Stock and New Pubco Series C Preferred Stock continue to trade on the NYSE on

an uninterrupted basis under the ticker symbols “KKR” and “KKR PR C,” respectively.
 
The information set forth in Item 1.01, Item 5.03 and under the heading “Successor Issuer” in Item 8.01 of this Current Report on Form 8-K

describing the succession of New Pubco to Exchange Act Section 12(b) reporting obligations of Old Pubco, is hereby incorporated by reference in this Item
3.01.

 
In connection with the Mergers, on the Closing Date, Old Pubco requested that the NYSE file with the U.S. Securities and Exchange Commission (the

“Commission”) a notification on Form 25 to delist the Old Pubco Common Stock and Old Pubco Series C Preferred Stock from the NYSE and deregister the
Old Pubco Common Stock and Old Pubco Series C Preferred Stock under Section 12(b) of the Exchange Act. After effectiveness of the Form 25, Old Pubco
intends to file a Form 15 with the SEC to deregister the Old Pubco Common Stock and Old Pubco Series C Preferred Stock under the Exchange Act and to
suspend Old Pubco’s reporting obligations under Section 15(d) of the Exchange Act (except to the extent of the succession of New Pubco to the Exchange Act
Section 12(b) registration and reporting obligations of Old Pubco as described under the heading, “Successor Issuer,” under Item 8.01 below).

 
Item 3.02 Unregistered Sale of Equity Securities.

 
The information set forth above under the heading “The Mergers” under Item 1.01 of this Current Report on Form 8-K is hereby incorporated by

reference into this Item 3.02.
 

Item 3.03 Material Modification of Rights of Security Holders.
 
Upon consummation of the Mergers, each share of Old Pubco Common Stock and Old Pubco Series C Preferred Stock issued and outstanding

immediately prior to the Pubco Merger automatically converted into an equivalent corresponding share of New Pubco Common Stock and New Pubco Series C
Preferred Stock, respectively, having the same designations, rights, powers, and preferences and the qualifications, limitations, and restrictions as the
corresponding class and series of capital stock so converted.

 
The information set forth in Item 1.01, Item 5.03 and under the heading “Successor Issuer” in Item 8.01 of this Current Report on Form 8-K is hereby

incorporated by reference in this Item 3.03.
 

 



 
Item 5.01 Changes in Control of Registrant.

 
The information set forth in Item 1.01 and Item 5.02 of this Current Report on Form 8-K is hereby incorporated by reference in this Item 5.01.
 

Item 5.02 Departure of Directors or Certain Officers; Election of Directors; Appointment of Certain Officers; Compensatory Arrangements of
Certain Officers.

 
The directors of New Pubco and their committee membership and titles, which are listed below, are the same as the directors of Old Pubco

immediately prior to the Mergers.
 

Name

 

Age

 

Audit 
Committee  

Conflicts 
Committee  

Nominating and
Corporate

Governance
Committee  

Executive 
Committee 

Henry R. Kravis  78      Co-Chair  X
George R. Roberts  78      Co-Chair  X
Joseph Y. Bae  50         
Scott C. Nuttall  49         
Adriane M. Brown  63         
Matthew R. Cohler  45         
Mary N. Dillon  61    X     
Joseph A. Grundfest  70  Chair       
Arturo Gutiérrez Hernández  56         
John B. Hess  68         
Dane E. Holmes  51         
Xavier B. Niel  54         
Patricia F. Russo  69    X     
Thomas M. Schoewe  69  X  X     
Robert W. Scully  72  X  Chair  X   
Evan T. Spiegel  31         

 
Each of Messrs. Kravis and Roberts will serve as New Pubco’s Co-Executive Chairmen. Biographical information about New Pubco’s directors is

included in Item 10 of the Annual Report on Form 10-K under the caption “Directors and Executive Officers” and is incorporated by reference herein.
 
The executive officers of New Pubco and their positions and titles, which are listed below, are identical to the executive officers of Old Pubco

immediately prior to the Mergers.
 

Name  Age  Position(s)
Henry R. Kravis  78  Co-Executive Chairman
George R. Roberts  78  Co-Executive Chairman
Joseph Y. Bae  50  Co-Chief Executive Officer
Scott C. Nuttall  49  Co-Chief Executive Officer
Robert H. Lewin  43  Chief Financial Officer
David J. Sorkin  62  General Counsel and Secretary
Ryan D. Stork  50  Chief Operating Officer

 
Biographical information about New Pubco’s executive officers is included in Item 10 of the Annual Report on Form 10-K under the caption

“Directors and Executive Officers” and is incorporated by reference herein.
 

 

https://content.edgar-online.com/ExternalLink/EDGAR/0001404912-22-000004.html?hash=6697d1d77327a7f438254622fb8fc80986f86069608a3e4b520abc0858631076&dest=kkr-20211231_htm
https://content.edgar-online.com/ExternalLink/EDGAR/0001404912-22-000004.html?hash=6697d1d77327a7f438254622fb8fc80986f86069608a3e4b520abc0858631076&dest=kkr-20211231_htm


 
In connection with the Mergers, on the Closing Date, Old Pubco and New Pubco entered into an Assignment and Assumption Agreement (the

“Assignment and Assumption Agreement”), pursuant to which, effective as of the Pubco Merger Effective Time, New Pubco assumed, among other
agreements, the Amended and Restated KKR & Co. Inc. 2010 Equity Incentive Plan (the “2010 Plan”), the Amended and Restated KKR & Co. Inc. 2019
Equity Incentive Plan (the “2019 Plan”), outstanding awards granted under the 2010 Plan and 2019 Plan, and the indemnification agreements between Old
Pubco and each of KKR Management LLP (“KKR Management”) and directors of Old Pubco (such assumed agreements collectively, the “Assumed
Agreements”). On the Closing Date, as of the Pubco Merger Effective Time, each of the Assumed Agreements was automatically deemed to be amended as
necessary to provide that references to Old Pubco in such Assumed Agreement will be read to refer to New Pubco and references to Old Pubco Common Stock
in such Assumed Agreement will be read to refer to New Pubco Common Stock. Information regarding the compensation arrangements of New Pubco’s named
executive officers is included in Item 11 of the Annual Report on Form 10-K and is incorporated by reference herein.

 
The information required to be disclosed pursuant to Items 401(b), (d) and (e) of Regulation S-K relating to the executive officers is included in Item

10 of the Annual Report on Form 10-K and is incorporated by herein.
 
Certain transactions between New Pubco and such officers and directors required to be disclosed pursuant to Item 404(a) of Regulation S-K are

included in Item 13 of the Annual Report on Form 10-K and is incorporated by reference herein.
 
The foregoing description of the Assignment and Assumption Agreement does not purport to be complete and is qualified in its entirety by reference

to the full text of the Assignment and Assumption Agreement which is filed as exhibit 10.2 to this Current Report on Form 8-K and is incorporated by reference
herein.

 
Item 5.03 Amendments to Articles of Incorporation or Bylaws; Changes in Fiscal Year.

 
Immediately prior to the Pubco Merger Effective Time on the Closing Date, Old Pubco amended and restated its certificate of incorporation and

bylaws, to (i) eliminate the Old Pubco Series II Preferred Stock so that each outstanding share of Old Pubco Series II Preferred Stock was, as of the Closing
Date, cancelled and extinguished for no further consideration and (ii) provide for, on the Sunset Date (as defined below): (A) the elimination of New Pubco
Series I Preferred Stock; and (B) the vesting of all voting power relating to holders of New Pubco Common Stock in the New Pubco Common Stock on a one
vote per share basis. The “Sunset Date” will be the earlier of (i) December 31, 2026 and (ii) the six-month anniversary of the first date on which the death or
permanent disability of both of Messrs. Kravis and Roberts has occurred (or any earlier date consented to by KKR Management in its sole discretion).

 
Upon consummation of the Pubco Merger, the Amended and Restated Certificate of Incorporation of New Pubco (the “New Pubco A&R Certificate of

Incorporation”) and the Amended and Restated Bylaws of New Pubco (the “New Pubco A&R Bylaws”) were the same as the certificate of incorporation and
bylaws of Old Pubco immediately prior to the consummation of the Pubco Merger (after the amendments and restatements as described in the preceding
paragraph), respectively, other than certain technical changes permitted by Section 251(g) of the DGCL. The New Pubco A&R Certificate of Incorporation was
filed with the Secretary of State of Delaware on May 31, 2022.

 
The foregoing descriptions of the New Pubco A&R Certificate of Incorporation and the New Pubco A&R Bylaws do not purport to be complete and

are qualified in their entirety by reference to the full text of the New Pubco A&R Certificate of Incorporation and the New Pubco A&R Bylaws, which are filed
as Exhibits 3.1 and 3.2 hereto, respectively, and each of which is incorporated by reference herein.

 
Item 5.07 Submission of Matters to a Vote of Security Holders.
 

On May 31, 2022, KKR Management, by a written consent as the sole holder of Series I Preferred Stock of Old Pubco, approved the amended and
restated certificate of incorporation of Old Pubco described under Item 5.03 of this Current Report on Form 8-K.

 
Item 8.01 Other Items.
 
Successor Issuer
 

In connection with the Mergers and by operation of Rule 12g-3(a) promulgated under the Exchange Act, New Pubco is the successor issuer to Old
Pubco and has succeeded to the attributes of Old Pubco as the registrant. Shares of New Pubco Common Stock and New Pubco Series C Preferred Stock are
deemed to be registered under Section 12(b) of the Exchange Act, and New Pubco is subject to the information requirements of the Exchange Act, and the rules
and regulations promulgated thereunder. New Pubco hereby reports this succession in accordance with Rule 12g-3(f) promulgated under the Exchange Act.
 

 

https://content.edgar-online.com/ExternalLink/EDGAR/0001404912-22-000004.html?hash=6697d1d77327a7f438254622fb8fc80986f86069608a3e4b520abc0858631076&dest=kkr-20211231_htm
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Description of Capital Stock
 

The description of New Pubco’s capital stock provided in Exhibit 99.1, which is incorporated by reference herein, modifies and supersedes any prior
description of Old Pubco’s capital stock in any registration statement or report filed with the Commission and will be available for incorporation by reference
into certain of New Pubco’s filings with the Commission pursuant to the Securities Act, the Exchange Act, and the rules and forms promulgated thereunder.

Allocation of Remaining Unallocated KKR Holdings Units

As previously disclosed in October 2021, Holdings GP was authorized to allocate the balance of any outstanding and unallocated KKR Holdings Units
prior to the Closing Date. On May 27, 2022, Holdings GP allocated 535,185 units of KKR Holdings L.P. to Mr. Kravis and 535,184 units of KKR Holdings
L.P. to Mr. Roberts’ trust.

 
Item 9.01 Financial Statements and Exhibits.
 
(d) Exhibits.
 
Exhibit 
No.  Description
   
Exhibit 2.1

 
Agreement and Plan of Merger, dated as of May 31, 2022, among KKR & Co. Inc., KKR Aubergine Inc. and KKR Aubergine Merger Sub II
LLC.

Exhibit 2.2
 

Agreement and Plan of Merger, dated as of May 31, 2022, among KKR Holdings L.P., KKR Holdings GP Limited, KKR Aubergine Inc. and
KKR Aubergine Merger Sub I LLC.

Exhibit 3.1  Amended and Restated Certificate of Incorporation of KKR & Co. Inc. (formerly KKR Aubergine Inc.).
Exhibit 3.2  Amended and Restated Bylaws of KKR & Co. Inc. (formerly KKR Aubergine Inc.).
Exhibit 10.1

 
Amendment No. 2 to Tax Receivable Agreement, dated as of May 30, 2022, among KKR Holdings L.P., KKR Holdings (AIV) L.P., KKR &
Co. Inc. and KKR Group Holdings Corp.

Exhibit 10.2  Assignment and Assumption Agreement, dated as of May 31, 2022, by KKR & Co. Inc. and KKR Aubergine Inc.
Exhibit 99.1  Description of Capital Stock.
Exhibit 104  Cover Page Interactive Data File, formatted in Inline XBRL.
 

 



 
Forward-Looking Statements
 

Certain statements in this Current Report on Form 8-K (including Exhibit 99.1) constitute forward-looking statements within the meaning of the “safe
harbor” provisions of the Private Securities Litigation Reform Act of 1995.  Forward-looking statements relate to expectations, estimates, beliefs, projections,
future plans and strategies, anticipated events or trends and similar expressions concerning matters that are not historical facts, including but not limited to the
statements with respect to: the anticipated tax treatment of the Mergers, the elimination of the New Pubco Series I Preferred Stock, and changes to the voting
rights of the New Pubco Common Stock. You can identify these forward-looking statements by the use of words such as “outlook,” “believe,” “think,”
“expect,” “potential,” “continue,” “may,” “should,” “seek,” “approximately,” “predict,” “intend,” “will,” “plan,” “estimate,” “anticipate,” the negative version
of these words, other comparable words or other statements that do not relate strictly to historical or factual matters. The forward-looking statements are based
on KKR’s beliefs, assumptions and expectations, taking into account all information currently available to it. These beliefs, assumptions and expectations can
change as a result of many possible events or factors, not all of which are known to KKR or are within its control. If a change occurs, KKR’s business,
financial condition, liquidity and results of operations, outstanding shares of common stock, and capital structure may vary materially from those expressed in
the forward-looking statements. The following factors, among others, could cause actual results to vary from the forward-looking statements: whether KKR
realizes all or any of the anticipated benefits from the Reorganization Agreement and the timing of realizing such benefits; whether there are any increased or
unforeseen costs associated with the Reorganization Agreement; and any adverse change in tax law or regulatory requirements. All forward-looking statements
speak only as of the date hereof. KKR does not undertake any obligation to update any forward-looking statements to reflect circumstances or events that occur
after the date on which such statements were made except as required by law. Additional information about factors affecting KKR is available in its Annual
Report on Form 10-K, Quarterly Reports on Form 10-Q for subsequent quarters and other filings with the SEC, which are available at www.sec.gov.
 

 



 
SIGNATURES

 
Pursuant to the requirements of the Securities Exchange Act of 1934, the registrant has duly caused this report to be signed on its behalf by the

undersigned hereunto duly authorized.
 

 KKR & CO. INC.
  
Date: May 31, 2022 By: /s/ Christopher Lee
 Name: Christopher Lee
 Title: Assistant Secretary
 
 



 

 Exhibit 2.1
 

AGREEMENT AND PLAN OF MERGER
 

AGREEMENT AND PLAN OF MERGER (this “Agreement”), dated as of May 31, 2022, among KKR & Co. Inc., a Delaware corporation
(“KKR & Co.”), KKR Aubergine Inc., a Delaware corporation (“New Pubco”) and KKR Aubergine Merger Sub II LLC, a Delaware limited liability company
and a direct wholly-owned subsidiary of New Pubco (“Merger Sub II”).

 
WITNESSETH:

 
WHEREAS, on October 8, 2021, KKR & Co.; KKR Group Holdings Corp., a Delaware corporation; KKR Group Partnership L.P., a Cayman

Island exempted limited partnership; KKR Holdings L.P., a Delaware limited partnership (“KKR Holdings”); KKR Holdings GP Limited, a Cayman Islands
exempted company; KKR Associates Holdings L.P., a Cayman Islands exempted limited partnership; KKR Associates Holdings GP Limited, a Cayman Islands
exempted company; and KKR Management LLP, a Delaware limited partnership, entered into that certain Reorganization Agreement (the “Reorganization
Agreement”) setting forth the terms and conditions of a series of transactions among the parties thereto (each such transaction, a “Reorganization Step” and
such transactions together, the “Reorganization”);

 
WHEREAS, the Reorganization Agreement contemplates, among other Reorganization Steps, (i) the merger of Merger Sub II with and into

KKR & Co. (the “Pubco Merger”), with KKR & Co. surviving (the surviving entity, the “Surviving Company”), (ii) the merger of KKR Aubergine Merger
Sub I LLC, a Delaware limited liability company and a direct wholly-owned subsidiary of New Pubco (“Merger Sub I”), with and into KKR Holdings (the
“Holdings Merger”), with KKR Holdings surviving (the surviving entity, “KKR Group Holdings”), and (iii) the contribution by New Pubco of all of the
outstanding limited partnership interests of KKR Group Holdings held by New Pubco to the Surviving Company (the “Holdings Contribution”);

 
WHEREAS, all of the Reorganization Steps other than the Pubco Merger, the Holdings Merger and the Holdings Contribution have been

completed;
 
WHEREAS, the parties to the Reorganization Agreement have mutually agreed that the Closing (as defined in the Reorganization

Agreement) shall occur on May 31, 2022 (the “Effective Date”);
 
WHEREAS, Merger Sub II and KKR & Co. desire to complete the Pubco Merger;
 
WHEREAS, Section 264 of the Delaware General Corporation Law (“DGCL”) and Section 18-209 of the Delaware Limited Liability

Company Act (the “LLC Act”) permit the merger of a limited liability company into a corporation;
 
WHEREAS, the board of directors of KKR & Co., and New Pubco, as the sole member of Merger Sub II, have approved this Agreement and

the consummation of the Pubco Merger in accordance with the DGCL and the LLC Act and the applicable organizational documents of KKR & Co. and
Merger Sub II;

 



WHEREAS, the Merger will be implemented pursuant to Sections 251(g) and 264 of the DGCL and Section 18-209 of the LLC Act and,
therefore, will not require the approval of the stockholders of KKR & Co;

 
WHEREAS, upon the consummation of the Pubco Merger, all of Merger Sub II’s property, rights, privileges and other assets shall be vested

in the Surviving Company, and the Surviving Company shall assume all of Merger Sub II’s obligations and liabilities; and
 
WHEREAS, immediately following the consummation of the Pubco Merger, the Holdings Merger and the Holdings Contribution shall be

completed.
 
NOW THEREFORE, the parties hereto hereby agree as follows:

 
ARTICLE I

THE MERGER
 

Section 1.01. The Merger
 
(a)            On the Effective Date, Merger Sub II shall merge with and into KKR & Co., with KKR & Co. and continue as the surviving entity.

KKR & Co. shall file a certificate of merger (the “Certificate of Merger”) with the Secretary of State of the State of Delaware (the “Secretary of State”) and
make all other filings or recordings required by Delaware law in connection with the Pubco Merger. Any officer of KKR & Co. is hereby authorized and
directed to execute the Certificate of Merger on behalf of KKR & Co. as an authorized officer of KKR & Co., and to file the Certificate of Merger with the
Secretary of State. The Merger shall become effective at 4:05 p.m. Eastern Time on the Effective Date (the “Effective Time”), which shall be provided in the
Certificate of Merger filed with the Secretary of State.

 
(b)           At the Effective Time, Merger Sub II shall be merged with and into KKR & Co., whereupon the separate existence of Merger Sub II

shall cease and KKR & Co. shall continue as the Surviving Company in the Pubco Merger in accordance with Sections 251(g) and 264 of the DGCL and
Section 18-209 of the DLLCA.

 
Section 1.02. Effect on LLC Interests of Merger Sub II and Stock of KKR & Co.
 
(a)            At the Effective Time, all of the limited liability company interests of Merger Sub II shall, by virtue of the Pubco Merger and

without any action on the part of the holder thereof, be converted into and become one validly issued, fully paid and non-assessable share of common stock, par
value $0.01 per share, of the Surviving Company, which share shall constitute the only outstanding share of capital stock of the Surviving Company.

 
(b)           At the Effective Time,
 

i. each share of common stock, $0.01 par value, of KKR & Co. (“KKR Common Stock”) (and each unit convertible into a share of
KKR Common Stock) outstanding immediately prior to the Effective Time shall, by virtue of the Pubco Merger and without any
action on the part of the holders thereof, be converted into one validly issued, fully paid and nonassessable share of common stock,
$0.01 par value, of New Pubco (“New Pubco Common Stock”) (or, as applicable, the right to receive one share of New Pubco
Common Stock), subject to the same applicable transfer, forfeiture and vesting conditions as applicable prior to the conversion;
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ii. each share of Series C Mandatory Convertible Preferred Stock, $0.01 par value, of KKR & Co. (“Series C Preferred Stock”)
outstanding immediately prior to the Effective Time shall, by virtue of the Pubco Merger and without any action on the part of the
holders thereof, be converted into one validly issued, fully paid and nonassessable share of Series C Mandatory Convertible
Preferred Stock, $0.01 par value, of New Pubco; and

 
iii. the sole share of Series I Preferred Stock, $0.01 par value, of KKR & Co (“Series I Preferred Stock”) outstanding immediately prior

to the Effective Time shall, by virtue of the Pubco Merger and without any action on the part of the holder thereof, be converted into
one validly issued, fully paid and nonassessable share of Series I Preferred Stock, $0.01 par value, of New Pubco.

 
ARTICLE II

THE SURVIVING COMPANY
 

Section 2.01. Certificate of Incorporation
 
At the Effective Time, the name of the Surviving Company shall be “KKR Group Co. Inc.” The certificate of incorporation of KKR & Co. as

in effect immediately prior to the Effective Time shall be amended and restated in its entirety in the form of attached hereto as Exhibit A, and shall be the
certificate of incorporation of the Surviving Company unless and until amended in accordance with applicable law.

 
Section 2.02. Bylaws
 
At the Effective Time, the bylaws of KKR & Co. as in effect immediately prior to the Effective Time shall be amended and restated in their

entirety in the form of attached hereto as Exhibit B, and shall be the bylaws of the Surviving Company unless and until amended in accordance with their terms
and applicable law.

 
Section 2.03. Directors and Officers 
 
The directors of Merger Sub II immediately prior to the Effective Time shall be the directors of the Surviving Company, and the officers of

Merger Sub II. immediately prior to the Effective Time shall be the officers of the Surviving Company, each to hold office in accordance with the
organizational documents of the Surviving Company as described in Section 2.01 and Section 2.02, until their respective successors are duly elected or
appointed and qualified or until their earlier death, resignation or removal.
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ARTICLE III
TRANSFER AND CONVEYANCE OF ASSETS AND ASSUMPTION OF LIABILITIES

 
Section 3.01. Transfer, Conveyance and Assumption
 
At the Effective Time, KKR & Co. shall continue in existence as the Surviving Company, and without further transfer, succeed to and possess

all of the rights, privileges and powers of Merger Sub II, and all of the assets and property of whatever kind and character of Merger Sub II shall vest in KKR
& Co. without further act or deed. Thereafter, the Surviving Company shall be liable for all of the obligations and liabilities of Merger Sub II, and any claim or
judgment against Merger Sub II may be enforced against the Surviving Company in accordance with Section 259 of the DGCL.

 
Section 3.02. Further Assurances
 
If at any time KKR & Co. shall consider or be advised that any further action on the part of Merger Sub II or New Pubco is necessary or

advisable to carry out the provisions hereof, the proper representatives of Merger Sub II or New Pubco, as applicable, as of the Effective Time shall execute
and deliver any and all proper documentation to carry out the provisions hereof.

 
ARTICLE IV

REPRESENTATIONS AND WARRANTIES
 

Each party hereto, severally and not jointly, hereby represents and warrants to the other parties hereto:
 
(a)            Each such party is duly organized or formed, as applicable, validly existing and in good standing under the laws of the jurisdiction

in which it is organized, and has full power and authority to own, lease or otherwise hold and operate its properties, rights and assets and to carry on its
business as it is now being conducted;

 
(b)            Each such party is duly qualified to do business, and is in good standing, in each jurisdiction where the character of its properties

or the nature of its activities make such qualification necessary;
 
(c)            Subject to the Reorganization and any amendments or changes contemplated hereby or by the Reorganization Agreement, the

execution and delivery of this Agreement and the consummation of the transactions hereby will not at the Effective Time violate any provisions of the
incorporation documents, bylaws, certificate of formation, limited liability company agreement or similar governing documents of the parties hereto; and

 
(d)            Each party to this Agreement has full power and authority to execute and deliver this Agreement and consummate the transactions

contemplated by this Agreement.

 4



ARTICLE V
MISCELLANEOUS

 
Section 5.01. Amendments; No Waivers
 
(a)            Any provision of this Agreement may, subject to applicable law, be amended or waived prior to the Effective Time if, and only if,

such amendment or waiver is in writing and signed by each of KKR & Co., Merger Sub II and New Pubco. Except as otherwise required by applicable law, any
amendment to this Agreement may be approved by mutual written agreement of each of KKR & Co., Merger Sub II and New Pubco.

 
(b)            No failure or delay by any party hereto in exercising any right, power or privilege hereunder shall operate as a waiver thereof nor

shall any single or partial exercise thereof preclude any other or further exercise thereof or the exercise of any other right, power or privilege. The rights and
remedies herein provided shall be cumulative and not exclusive of any rights or remedies provided by law.

 
Section 5.02. Entire Agreement
 
Other than the Reorganization Agreement and any other agreements contemplated by the Reorganization Agreement, this Agreement shall

constitute the entire agreement between the parties hereto with respect to the subject matter hereof and shall supersede all prior negotiations, commitments,
course of dealings and writings with respect to such subject matter.

 
Section 5.03. Successors and Assigns
 
The provisions of this Agreement shall be binding upon and inure to the benefit of the parties hereto and their respective successors and

assigns, provided that no party may assign, delegate or otherwise transfer any of its rights or obligations under this Agreement without the consent of the other
party hereto.

 
Section 5.04. Governing Law
 
This Agreement shall be governed by, and construed in accordance with, the laws of the State of Delaware, without giving effect to any

choice or conflict of laws, provisions or rules that would cause the application of the laws of any jurisdiction other than the State of Delaware.
 
Section 5.05. Arbitration; Submission to Jurisdiction; Waiver of Jury Trial 
 

(a)          Any dispute, disagreement, claim, or controversy (at law or in equity) arising out of, relating to or in connection with the validity, negotiation,
execution, interpretation, performance or non-performance of this Agreement or any matter arising out of or in connection with this Agreement and the rights
and obligations arising hereunder or thereunder (a “Dispute”) shall be resolved in accordance with this Section 5.05.
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(b)          The parties in dispute shall attempt in good faith to resolve such Dispute among themselves within thirty (30) calendar days from the date
any party sends written notice of such Dispute to the other party(ies) involved in such Dispute.

 
(c)          If such Dispute has not been resolved in writing for any reason within the 30-day period, the Dispute shall, at the request of any party, be

settled exclusively by final and binding arbitration administered by the International Centre for Dispute Resolution (“ICDR”) in accordance with its
International Arbitration Rules in effect at the time (the “Rules”), except as modified herein.

 
(i) The seat of arbitration shall be New York, New York and the arbitration shall be conducted in the English language.

 
(ii) The arbitration shall be conducted by three independent and impartial arbitrators.

 
(a) If there are only two parties to the arbitration, then the claimant and respondent shall each appoint one arbitrator within

thirty (30) days of receipt by respondent of the demand for arbitration. The two arbitrators so appointed shall appoint the
third and presiding arbitrator (the “Presiding Arbitrator”) within thirty (30) days of the appointment of the second
arbitrator. If any party fails to appoint an arbitrator, or if the two party-appointed arbitrators fail to appoint the Presiding
Arbitrator, within the time periods specified herein, then any such arbitrator shall, upon any party’s request, be appointed
by the ICDR in accordance with the Rules.

 
(b) If there are more than two parties to the arbitration, then the claimant or claimants collectively, and respondent or

respondents collectively, shall each appoint one arbitrator within thirty (30) days of receipt by respondent or respondents of
the demand for arbitration. The two arbitrators so appointed shall appoint the Presiding Arbitrator within thirty (30) days of
the appointment of the second arbitrator. If the two party-appointed arbitrators cannot reach agreement on the Presiding
Arbitrator within the time periods specified herein, then the ICDR shall appoint the Presiding Arbitrator in accordance with
the Rules. If either all of the claimants or all of the respondents, respectively, fail to make a joint appointment of an
arbitrator within the time limits set forth herein, then the ICDR shall appoint all three arbitrators in accordance with the
Rules.

 
(iii) The arbitration shall be governed by the United States Arbitration Act, 9 U.S.C. § 1 et seq.

 
(iv) The fees and expenses of the arbitrators shall be shared equally by the parties to such arbitration and advanced by them from time to

time as required.
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(v) The arbitrators shall permit and facilitate such discovery as they shall determine appropriate in the circumstances, taking into
account the needs of the parties and the desirability of making discovery expeditious and cost effective.

 
(vi) The parties to the Dispute shall keep confidential any proprietary information, trade secrets or other nonpublic information disclosed

in discovery.
 

(vii) The arbitrators shall endeavor to render their award within sixty (60) days of the conclusion of the final arbitration hearing, or as
soon as practicable thereafter.

 
(viii) Notwithstanding anything to the contrary provided in this Section 5.05 and without prejudice to the above procedures, any party

may apply to the Delaware Chancery Court, or, if such court does not have jurisdiction, any federal court located in the State of
Delaware, or, if neither of such courts has jurisdiction, any other Delaware state court (“Chosen Courts”) or any other court of
competent jurisdiction for temporary injunctive or other provisional judicial relief if such action is necessary to avoid irreparable
damage or to preserve the status quo. Each of the parties irrevocably consents and submits for itself and in respect of its property,
generally and unconditionally, to the non-exclusive jurisdiction of the Chosen Courts for such purpose and for the enforcement of
any arbitral award rendered hereunder and to compel arbitration. In any such action: (i) each party irrevocably waives, to the fullest
extent it may effectively do so, any objection, including any objection to the laying of venue or based on the grounds of forum non
conveniens or any right of objection to jurisdiction on account of its place of incorporation or domicile, which it may now or
hereafter have to the bringing of any such action or proceeding in any of the Chosen Courts; (ii) each of the parties irrevocably
consents to service of process in any Dispute in any of the aforesaid courts or arbitration by the mailing of copies thereof by
registered or certified mail, postage prepaid, or by recognized overnight delivery service, to such party at 30 Hudson Yards, New
York, New York 10001; and (iii) each of the parties waives any right to trial by jury in any court.

 
(ix) Without prejudice to the provisional remedies that may be granted by a court, the arbitrator shall have full authority to grant

provisional remedies, to order a party to request that a court modify or vacate any temporary or preliminary relief issued by such
court, and to award damages for the failure of any party to respect the arbitrator’s orders to that effect.

 
(x) The arbitrators shall not have any right or power to award punitive or treble damages.
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(xi) The award rendered by the arbitrators shall be final and not subject to judicial review.
 

(xii) Any arbitration award may be entered in and enforced by any court having jurisdiction thereof or over any party or any of its assets
and the parties hereby consent and submit to the jurisdiction of the courts of any competent jurisdiction for purposes of the
enforcement of any arbitration award.

 
(xiii) The parties to any Dispute agree that after the arbitrators have made a finding with respect to a particular factual matter pursuant to

this Section 5.05, such finding of the arbitrators shall be deemed to have been finally determined by the parties for all purposes
under this Agreement and, thereafter, no party shall have the right to seek any contrary determination in connection with any later
arbitration procedure.

 
(d)           To the extent that any party hereto has or hereafter may acquire any immunity from jurisdiction of any court or from any legal process

(whether through service or notice, attachment prior to judgment, attachment in aid of execution, execution or otherwise) with respect to itself, or to such
party’s property, each such party hereby irrevocably waives such immunity in respect of such party’s obligations with respect to this Agreement.

 
(e)           Each party hereto acknowledges that it is knowingly and voluntarily agreeing to the choice of Delaware law to govern this Agreement and to

arbitration and the other provisions of this Section 5.05. The parties hereto intend this to be an effective choice of Delaware law and an effective consent to
jurisdiction and service of process under 6 Del. C. § 2708.

 
(f)            Each party hereto, for itself and its affiliates, hereby irrevocably and unconditionally waives to the fullest extent permitted by applicable law

all right to trial by jury in any action or counterclaim (whether based on contract, tort or otherwise) arising out of or relating to the actions of the parties hereto
or their respective affiliates pursuant to this Agreement or the other transaction documents in the negotiation, administration, performance or enforcement
hereof or thereof.

 
Section 5.06. Counterparts; Effectiveness
 
This Agreement may be signed in any number of counterparts, each of which shall be an original, with the same effect as if the signatures

thereto and hereto were upon the same instrument. This Agreement shall become effective when each party hereto shall have received the counterpart hereof
signed by the other party hereto. The words “execution,” “signed,” “signature,” “delivery,” and words of like import in or relating to this Agreement or any
document to be signed in connection with this Agreement shall be deemed to include electronic signatures, deliveries or the keeping of records in electronic
form, each of which shall be of the same legal effect, validity or enforceability as a manually executed signature, physical delivery thereof or the use of a paper-
based recordkeeping system, as the case may be, and the Parties consent to conduct the transactions contemplated hereunder by electronic means.
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Section 5.07. No Recourse 
 
Notwithstanding anything that may be expressed or implied in this Agreement, each party hereto, on behalf of itself and its affiliates and their

respective successors and assigns, acknowledges and agrees that no recourse under this Agreement or any documents or instruments delivered in connection
with this Agreement or the transactions contemplated hereby shall be had against any past, present or future director, officer, agent or employee of any past,
present or future member of the other parties hereto or of any affiliate or assignee thereof or any other person that is not a party to this Agreement, whether by
the enforcement of any assessment or by any legal or equitable proceeding, or by virtue of any statute, regulation or other applicable law, it being expressly
agreed and acknowledged that no personal liability whatsoever shall attach to, be imposed on or otherwise be incurred by any past, present or future director,
officer, agent or employee of any past, present or future member of any party hereto or of any affiliate or assignee thereof, as such, for any obligation of such
party under this Agreement or any documents or instruments delivered in connection with this Agreement for any claim based on, in respect of or by reason of
such obligations or their creation.

 
Section 5.07. No Appraisal Rights 
 
In accordance with the DGCL and the DLLCA, no appraisal rights shall be available to any holder of shares of KKR Common Stock, Series

C Preferred Stock, Series I Preferred Stock or the limited liability company interests of Merger Sub II or any member of Merger Sub II in connection with the
Pubco Merger.

 
[Signature Pages Follow] 
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IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be duly executed by their respective authorized representatives
as of the day and year first above written.

 
 KKR & CO. INC.
   
  /s/ David J. Sorkin
 Name: David J. Sorkin
 Title: General Counsel and Secretary

 
[Signature Page to Pubco Merger Agreement]

 



 KKR AUBERGINE INC.
   
  /s/ Christopher Lee
 Name: Christopher Lee
 Title: Assistant Secretary

 
[Signature Page to Pubco Merger Agreement]

 



 KKR AUBERGINE MERGER SUB I LLC
   
  /s/ Robert H. Lewin
 Name: Robert H. Lewin
 Title: Manager

 
[Signature Page to Pubco Merger Agreement]
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EXHIBIT A
 

AMENDED AND RESTATED CERTIFICATE OF INCORPORATION
 OF

 KKR GROUP CO. INC.
 

Pursuant to the Agreement and Plan of Merger (the “Merger Agreement”), dated as of May 31, 2022, among KKR & Co. Inc., a Delaware
corporation (“KKR & Co.”), KKR Aubergine Inc., a Delaware corporation (“New Pubco”) and KKR Aubergine Merger Sub II LLC, a Delaware limited
liability company and a direct wholly-owned subsidiary of New Pubco (“Merger Sub II”), Merger Sub II merged with and into KKR & Co., with KKR & Co.
as the surviving company of the merger, pursuant to Section 251(g) of the Delaware General Corporation Law (the “Merger”). Pursuant to the Merger
Agreement, upon the Effective Time (as defined in the Merger Agreement), the certificate of incorporation of KKR & Co. as in effect immediately prior to the
Effective Time is hereby amended and restated in its entirety as follows:

 
FIRST: The name of the Corporation is KKR Group Co. Inc. (the “Corporation”).

 
SECOND: The address of the registered office of the Corporation in the State of Delaware is c/o Maples Fiduciary Services (Delaware) Inc., 4001

Kennett Pike, Suite 302, Wilmington, County of New Castle, Delaware 19807. The name of the registered agent of the Corporation at such address is Maples
Fiduciary Services (Delaware) Inc..

 
THIRD: The purpose of the Corporation is to engage in any lawful act or activity for which corporations may be organized under the Delaware

General Corporation Law.
 

FOURTH: The total number of shares of stock that the Corporation is authorized to issue is 1,000 shares of common stock, par value $0.01 per
share.

 
FIFTH: The Board of Directors of the Corporation, acting by majority vote, may adopt, amend or repeal the By-Laws of the Corporation. Election

of Directors need not be by written ballot.
 

SIXTH: Except as otherwise provided by the Delaware General Corporation Law as the same exists or may hereafter be amended, to the fullest
extent permitted by law, no Director of the Corporation shall be personally liable to the Corporation or its stockholders for monetary damages for breach of
fiduciary duty as a director. Any amendment, modification or repeal of this Article SIXTH by the stockholders of the Corporation shall not adversely affect any
right or protection of a director of the Corporation existing at the time of such amendment, modification or repeal.

 
SEVENTH: Any act or transaction by or involving the Corporation, other than the election or removal of directors of the Corporation, that, if

taken by the Corporation immediately prior to the Effective Time (as defined in the Merger Agreement), would require for its adoption under the Delaware
General Corporation Law or the certificate of incorporation or bylaws of the Corporation as of immediately prior to the Effective Time, the approval of the
stockholders of the Corporation, shall require, pursuant to Section 251(g) of the Delaware General Corporation Law, in addition to requiring approval of the
stockholders of the Corporation, the approval of the stockholders of KKR Aubergine Inc., or any successor by merger, by the same vote as is required by the
Delaware General Corporation Law and/or by the certificate of incorporation or bylaws of the Corporation as of immediately prior to the Effective Time.

 



Exhibit B
 

A&R Bylaws

 



EXHIBIT B
 

KKR GROUP CO. INC.
BY-LAWS

 
ARTICLE I

 
MEETINGS OF STOCKHOLDERS

 
Section 1. Place of Meeting. Meetings of the stockholders of KKR Group Co. Inc.. (the “Corporation”) shall be held at such place either

within or without the State of Delaware as the Board of Directors may determine.
 
Section 2. Annual and Special Meetings. Annual meetings of stockholders shall be held, at a date, time and place fixed by the Board of

Directors and stated in the notice of meeting, to elect a Board of Directors and to transact such other business as may properly come before the meeting.
Special meetings of the stockholders of the Corporation may be called only by the Co-Chief Executive Officers of the Corporation or by the Board of Directors
pursuant to a resolution approved by the Board of Directors.

 
Section 3. Notice. Except as otherwise provided by law, at least 10 and not more than 60 days before each meeting of stockholders, written

notice of the date, time and place of the meeting, and, in the case of a special meeting, the purpose or purposes for which the meeting is called, shall be given to
each stockholder entitled to notice. 

 



Section 4. Quorum. At any meeting of stockholders, the holders of record, present in person or by proxy, of a majority of the Corporation’s
issued and outstanding capital stock entitled to vote shall constitute a quorum for the transaction of business, except as otherwise provided by law. In the
absence of a quorum, any officer entitled to preside at or to act as secretary of the meeting shall have power to adjourn the meeting from time to time until a
quorum is present.

 
Section 5. Voting. Except as otherwise provided by law, all matters submitted to a meeting of stockholders shall be decided by vote of the

holders of record, present in person or by proxy, of a majority of the Corporation’s issued and outstanding capital stock entitled to vote.
 

ARTICLE II
 

DIRECTORS
 

Section 1. Number, Election and Removal of Directors. The Board of Directors of the Corporation shall consist of such number of directors
as shall from time to time be fixed exclusively by resolution of the Board of Directors. The Directors shall be elected by stockholders at their annual meeting.
Vacancies and newly created directorships resulting from any increase in the number of Directors may be filled by a majority of the Directors then in office,
although less than a quorum, or by the sole remaining Director or by the stockholders. A Director may be removed with or without cause by the stockholders.

 
Section 2. Meetings. Regular meetings of the Board of Directors shall be held at such times and places as may from time to time be fixed by

the Board of Directors or as may be specified in a notice of meeting. Special meetings of the Board of Directors may be held at any time upon the call of the
Chairman of the Board or the Co-Chief Executive Officers.

 



Section 3. Notice. Notice need not be given of regular meetings of the Board of Directors. At least one business day before each special
meeting of the Board of Directors, written or oral (either in person or by telephone), notice of the time, date and place of the meeting and the purpose or
purposes for which the meeting is called, shall be given to each Director; provided that notice of any meeting need not be given to any Director who shall be
present at such meeting (in person or by telephone) or who shall waive notice thereof in writing either before or after such meeting.

 
Section 4. Quorum. A majority of the total number of Directors shall constitute a quorum for the transaction of business. If a quorum is not

present at any meeting of the Board of Directors, the Directors present may adjourn the meeting from time to time, without notice other than announcement at
the meeting, until such a quorum is present. Except as otherwise provided by law, the Certificate of Incorporation of the Corporation, these By-Laws or any
contract or agreement to which the Corporation is a party, the act of a majority of the Directors present at any meeting at which there is a quorum shall be the
act of the Board of Directors.

 
Section 5. Committees. The Board of Directors may, by resolution adopted by a majority of the whole Board, designate one or more

committees, including, without limitation, an Executive Committee, to have and exercise such power and authority as the Board of Directors shall specify. In
the absence or disqualification of a member of a committee, the member or members thereof present at any meeting and not disqualified from voting, whether
or not he or they constitute a quorum, may unanimously appoint another Director to act as the absent or disqualified member.

 



ARTICLE III
 

OFFICERS
 

The officers of the Corporation shall consist of a Chief Executive Officer or Co-Chief Executive Officers, a President or Co-Presidents, a
Chief Financial Officer, a Chief Operating Officer or Co-Chief Operating Officers and a General Counsel, and such other additional officers with such titles as
the Board of Directors shall determine, all of which shall be chosen by and shall serve at the pleasure of the Board of Directors. Such officers shall have the
usual powers and shall perform all the usual duties incident to their respective offices. All officers shall be subject to the supervision and direction of the Board
of Directors. The authority, duties or responsibilities of any officer of the Corporation may be suspended by the Chief Executive Officer or Co-Chief Executive
Officers with or without cause. Any officer elected or appointed by the Board of Directors may be removed by the Board of Directors with or without cause.

 
ARTICLE IV

 
INDEMNIFICATION AND ADVANCEMENT

 
Section 1. Indemnification. To the fullest extent permitted by the Delaware General Corporation Law, the Corporation shall indemnify any

current or former Director or officer of the Corporation and may, at the discretion of the Board of Directors, indemnify any current or former employee or agent
of the Corporation against all expenses, judgments, fines and amounts paid in settlement actually and reasonably incurred by him in connection with any
threatened, pending or completed action, suit or proceeding brought by or in the right of the Corporation or otherwise, to which he or she was or is a party by
reason of his or her current or former position with the Corporation or by reason of the fact that he or she is or was serving, at the request of the Corporation, as
a director, officer, partner, trustee, employee or agent of another corporation, partnership, joint venture, trust or other enterprise.

 



Section 2. Advancement of Expenses. The Corporation shall to the fullest extent not prohibited by applicable law pay the expenses (including
attorneys’ fees) incurred by any current or former Director or officer of the Corporation in defending any proceeding in advance of its final disposition,
provided, however, that, to the extent required by law, such payment of expenses in advance of the final disposition of the proceeding shall be made only upon
receipt of an undertaking by the current or former Director or officer to repay all amounts advanced if it should be ultimately determined that such Director or
officer is not entitled to be indemnified under this Article IV or otherwise.

 
Section 3. Other Sources. The Corporation’s obligation, if any, to indemnify or to advance expenses to any person who was or is serving at its

request as a director, officer, partner, trustee, employee or agent of another corporation, partnership, joint venture, trust or other enterprise shall be reduced by
any amount such person may collect as indemnification or advancement of expenses from such other corporation, partnership, joint venture, trust or other
enterprise.

 



ARTICLE V
 

GENERAL PROVISIONS
 

Section 1. Fiscal Year. The fiscal year of the Corporation shall be fixed by the Board of Directors.
 
Section 2. Corporate Books. The books of the Corporation may be kept at such place within or outside the State of Delaware as the Board of

Directors may from time to time determine.
 
 

 



 

Exhibit 2.2
  

AGREEMENT AND PLAN OF MERGER
 

AGREEMENT AND PLAN OF MERGER (this “Agreement”), dated as of May 31, 2022, among KKR Holdings L.P., a Delaware limited
partnership (“KKR Holdings”), KKR Holdings GP Limited, a Cayman Islands exempted company and the general partner of KKR Holdings (“Holdings
GP”), KKR Aubergine Inc., a Delaware corporation (“New Pubco”), and KKR Aubergine Merger Sub I LLC, a Delaware limited liability company and a
direct wholly-owned subsidiary of New Pubco (“Merger Sub I”).

 
WITNESSETH:

 
WHEREAS, on October 8, 2021, KKR & Co. Inc., a Delaware corporation (“KKR & Co.”); KKR Group Holdings Corp., a Delaware

corporation; KKR Group Partnership L.P., a Cayman Island exempted limited partnership; KKR Holdings; Holdings GP; KKR Associates Holdings L.P., a
Cayman Islands exempted limited partnership; KKR Associates Holdings GP Limited, a Cayman Islands exempted company; and KKR Management LLP, a
Delaware limited partnership, entered into that certain Reorganization Agreement (the “Reorganization Agreement”) setting forth the terms and conditions of
a series of transactions among the parties thereto (each such transaction, a “Reorganization Step” and such transactions together, the “Reorganization”);

 
WHEREAS, the Reorganization Agreement contemplates, among other Reorganization Steps, (i) the merger of KKR Aubergine Merger Sub

II LLC, a Delaware limited liability company and a direct wholly-owned subsidiary of New Pubco (“Merger Sub II”) with and into KKR & Co. (the “Pubco
Merger”), with KKR & Co. surviving (the surviving entity, “KKR Group Co.”), (ii) the merger of Merger Sub I with and into KKR Holdings (the “Holdings
Merger”), with KKR Holdings surviving (the surviving entity, the “Surviving Partnership”), and (iii) the contribution by New Pubco of all of the outstanding
limited partnership interests of the Surviving Partnership held by New Pubco to KKR Group Co. (the “Holdings Contribution”);

 
WHEREAS, all of the Reorganization Steps other than the Holdings Merger and the Holdings Contribution have been completed;
 
WHEREAS, the parties to the Reorganization Agreement have mutually agreed that the Closing (as defined in the Reorganization

Agreement) shall occur on May 31, 2022 (the “Effective Date”);
 
WHEREAS, Merger Sub I and KKR Holdings desire to complete the Holdings Merger;
 
WHEREAS, Section 17-211 of the Delaware Revised Uniform Limited Partnership Act (the “DRULPA”) and Section 18-209 of the

Delaware Limited Liability Company Act (the “LLC Act”) permit the merger of a limited liability company into a limited partnership;
 

 



 
WHEREAS, Holdings GP, as the general partner of KKR Holdings, unitholders owning more than 50% of the percentage interest in the

profits of KKR Holdings owned by all of the limited partners of KKR Holdings and New Pubco, as the sole member of Merger Sub I, have approved this
Agreement and the consummation of the Holdings Merger in accordance with the DRULPA and the LLC Act and the applicable organizational documents of
KKR Holdings and Merger Sub I;

 
WHEREAS, upon the consummation of the Holdings Merger, all of Merger Sub I’s property, rights, privileges and other assets shall be

vested in the Surviving Partnership, and the Surviving Partnership shall assume all of Merger Sub I’s obligations and liabilities;
 
WHEREAS, on the Effective Date, immediately prior to the Holdings Merger, the Pubco Merger was completed; and
 
WHEREAS, immediately following the consummation of the Holdings Merger, the Holdings Contribution shall be completed.
 
NOW THEREFORE, the parties hereto hereby agree as follows:

 
ARTICLE I

THE MERGER
 

Section 1.01. The Merger
 
(a)          On the Effective Date, Merger Sub I shall merge with and into KKR Holdings, with KKR Holdings continuing as the surviving

entity. On the Effective Date, KKR Holdings shall file a certificate of merger (the “Certificate of Merger”) with the Secretary of State of the State of Delaware
(the “Secretary of State”) and make all other filings or recordings required by Delaware law in connection with the Holdings Merger. Any officer of KKR
Holdings or Holdings GP is hereby authorized and directed to execute the Certificate of Merger on behalf of KKR Holdings as an authorized officer of KKR
Holdings or Holdings GP, and to file the Certificate of Merger with the Secretary of State. The Merger shall become effective at 5:30 p.m. Eastern Time on the
Effective Date (the “Effective Time”), which shall be provided in the Certificate of Merger filed with the Secretary of State.

 
(b)          At the Effective Time, Merger Sub I shall be merged with and into KKR Holdings, whereupon the separate existence of Merger Sub

I shall cease and KKR Holdings shall continue as the Surviving Partnership in the Holdings Merger in accordance with Section 17-211 of the DRULPA and
Section 18-209 of the LLC Act.

 
Section 1.02. Effect on LLC Interests of Merger Sub I and Partnership Interests of KKR Holdings
 
(a)          At the Effective Time, all of the limited liability company interests of Merger Sub I shall, by virtue of the Holdings Merger and

without any action on the part of the holder thereof, be converted into and become one issued and outstanding unit of limited partnership interest in the
Surviving Partnership, and shall constitute the only issued and outstanding unit of limited partnership interest in the Surviving Partnership.
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(b)          At the Effective Time,
 

i. each unit representing Class A Interests (as defined in the limited partnership agreement of KKR Holdings) shall, by virtue of the
Holdings Merger and without any action on the part of the holders thereof, subject to the terms and conditions set forth in the
Reorganization Agreement, be converted into the right to receive (A) subject to Section 1.03(a), one validly issued, fully paid and
nonassessable share of common stock, $0.01 par value, of New Pubco (“KKR Common Stock”) and (B) subject to Section 1.03(b),
a number of shares of KKR Common Stock equal to 8,500,000 divided by the number of Class A Interests outstanding as of
immediately prior to the Effective Time (each share of KKR Common Stock issued pursuant to this clause (B), a “Class A Unit
Exchanged Share”); and

 
ii. the general partner interest in KKR Holdings outstanding immediately prior to the Effective Time shall, by virtue of the Holdings

Merger and without any action on the part of the holder thereof, remain unchanged and continue to remain outstanding as the
general partner interest of the Surviving Partnership.

 
Section 1.03. Lock-up Condition
 

(a)          The receipt of KKR Common Stock by, and issuance to, any limited partner of Holdings (a “Holdings LP”) pursuant to Section 1.02(b)(i)
shall be conditioned on such Holdings LP duly executing and delivering to KKR Holdings a lock-up agreement in the form provided by KKR & Co. Inc.,
pursuant to which (i) such Holdings LP agrees not to transfer or dispose of such shares of KKR Common Stock except in accordance with a coordinated selling
program having terms that are the same or substantially the same as those in effect with respect to such Holdings LP as of the date of the Reorganization
Agreement in all material respects to such Holdings LP, except as amended to reflect the terms of the Reorganization Agreement, (ii) any restrictions on
transfer on the units of Holdings shall continue to apply with respect to such shares of KKR Common Stock except in clauses (i) and (ii) as otherwise
determined by KKR & Co. Inc. in its sole discretion after the Effective Time, and (iii) such shares of KKR Common Stock are held at a transfer agent, bank or
brokerage firm approved by KKR & Co. Inc., except in each case as otherwise permitted by KKR & Co. Inc.

 
(b)          The receipt and issuance of any individual Holdings LP’s Class A Unit Exchanged Shares pursuant to Section 1.02(b)(i)(B) shall be

conditioned on such Holdings LP duly executing and delivering to New Pubco a lock-up agreement in the form provided by KKR & Co. Inc. pursuant to which
(i) such Holdings LP agrees not to transfer or dispose of such shares of KKR Common Stock during the period commencing at the Effective Time and ending
on the Sunset Date (the “Lock-Up Period”) and (ii) such Class A Unit Exchanged Shares will be held at the transfer agent of KKR & Co. Inc. or such other
transfer agent, bank or brokerage firm approved by New Pubco in its sole discretion bearing restrictive legends and/or other alternative means of restricting
transfer as approved by New Pubco in its sole discretion during the Lock-Up Period.
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ARTICLE II

THE SURVIVING PARTNERSHIP
 

Section 2.01. Certificate of Limited Partnership
 
At the Effective Time, the name of the Surviving Partnership shall be “KKR Group Holdings L.P.” The certificate of limited partnership of

KKR Holdings as in effect immediately prior to the Effective Time, as amended by the Certificate of Merger to change the name of the Surviving Partnership
(the “Certificate of Limited Partnership”), shall continue to be the Certificate of Limited Partnership, and, unless and until amended in accordance with
applicable law, shall be the Certificate of Limited Partnership of the Surviving Partnership.

 
Section 2.02. Limited Partnership Agreement
 
At the Effective Time, the limited partnership agreement of KKR Holdings as in effect immediately prior to the Effective Time shall continue

to be the limited partnership agreement of the Surviving Partnership, until amended in accordance with its terms and applicable law.
 
Section 2.03. General Partner
 
At the Effective Time, KKR Group Holdings Corp. shall be admitted as general partner in substitution of Holdings GP and such substitute

general partner shall be the general partner of the Surviving Partnership, unless and until a substitute general partner shall be admitted in substitution therefor in
accordance with the organizational documents of the Surviving Partnership as described in Section 2.02.

 
ARTICLE III

TRANSFER AND CONVEYANCE OF ASSETS AND ASSUMPTION OF LIABILITIES
 

Section 3.01. Transfer, Conveyance and Assumption
 
At the Effective Time, KKR Holdings shall continue in existence as the Surviving Partnership, and without further transfer, succeed to and

possess all of the rights, privileges and powers of Merger Sub I, and all of the assets and property of whatever kind and character of Merger Sub I shall vest in
KKR Holdings without further act or deed. Thereafter, the Surviving Partnership shall be liable for all of the obligations and liabilities of Merger Sub I, and any
claim or judgment against Merger Sub I may be enforced against the Surviving Partnership in accordance with Section 17-211 of the DRULPA.

 
Section 3.02. Further Assurances
 
If at any time KKR Holdings or Holdings GP shall consider or be advised that any further action on the part of Merger Sub I or New Pubco is

necessary or advisable to carry out the provisions hereof, the proper representatives of Merger Sub I or New Pubco, as applicable, as of the Effective Time shall
execute and deliver any and all proper documentation to carry out the provisions hereof.
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ARTICLE IV

REPRESENTATIONS AND WARRANTIES
 

Each party hereto, severally and not jointly, hereby represents and warrants to the other parties hereto:
 
(a)          Each such party is duly organized or formed, as applicable, validly existing and in good standing under the laws of the jurisdiction

in which it is organized, and has full power and authority to own, lease or otherwise hold and operate its properties, rights and assets and to carry on its
business as it is now being conducted;

 
(b)          Each such party is duly qualified to do business, and is in good standing, in each jurisdiction where the character of its properties or

the nature of its activities make such qualification necessary;
 
(c)          Subject to the Reorganization and any amendments or changes contemplated hereby or by the Reorganization Agreement, the

execution and delivery of this Agreement and the consummation of the transactions hereby will not at the Effective Time violate any provisions of the
certificate of limited partnership, limited partnership agreement, incorporation documents, bylaws, certificate of formation, limited liability company
agreement or similar governing documents of the parties hereto; and

 
(d)          Each party to this Agreement has full power and authority to execute and deliver this Agreement and consummate the transactions

contemplated by this Agreement.
 

ARTICLE V
MISCELLANEOUS

 
Section 5.01. Amendments; No Waivers
 
(a)          Any provision of this Agreement may, subject to applicable law, be amended or waived prior to the Effective Time if, and only if,

such amendment or waiver is in writing and signed by each of KKR Holdings, Holdings GP, Merger Sub I and New Pubco. Except as otherwise required by
applicable law, any amendment to this Agreement may be approved by mutual written agreement of each of KKR Holdings, Holdings GP, Merger Sub I and
New Pubco.

 
(b)          No failure or delay by any party hereto in exercising any right, power or privilege hereunder shall operate as a waiver thereof nor

shall any single or partial exercise thereof preclude any other or further exercise thereof or the exercise of any other right, power or privilege. The rights and
remedies herein provided shall be cumulative and not exclusive of any rights or remedies provided by law.

 
Section 5.02. Entire Agreement
 
Other than the Reorganization Agreement and any other agreements contemplated by the Reorganization Agreement, this Agreement shall

constitute the entire agreement between the parties hereto with respect to the subject matter hereof and shall supersede all prior negotiations, commitments,
course of dealings and writings with respect to such subject matter.
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Section 5.03. Successors and Assigns
 
The provisions of this Agreement shall be binding upon and inure to the benefit of the parties hereto and their respective successors and

assigns, provided that no party may assign, delegate or otherwise transfer any of its rights or obligations under this Agreement without the consent of the other
party hereto.

 
Section 5.04. Governing Law
 
This Agreement shall be governed by, and construed in accordance with, the laws of the State of Delaware, without giving effect to any

choice or conflict of laws, provisions or rules that would cause the application of the laws of any jurisdiction other than the State of Delaware.
 
Section 5.05. Arbitration; Submission to Jurisdiction; Waiver of Jury Trial 
 

(a)          Any dispute, disagreement, claim, or controversy (at law or in equity) arising out of, relating to or in connection with the validity, negotiation,
execution, interpretation, performance or non-performance of this Agreement or any matter arising out of or in connection with this Agreement and the rights
and obligations arising hereunder or thereunder (a “Dispute”) shall be resolved in accordance with this Section 5.05.

 
(b)          The parties in dispute shall attempt in good faith to resolve such Dispute among themselves within thirty (30) calendar days from the date

any party sends written notice of such Dispute to the other party(ies) involved in such Dispute.
 
(c)          If such Dispute has not been resolved in writing for any reason within the 30-day period, the Dispute shall, at the request of any party, be

settled exclusively by final and binding arbitration administered by the International Centre for Dispute Resolution (“ICDR”) in accordance with its
International Arbitration Rules in effect at the time (the “Rules”), except as modified herein.

 
(i) The seat of arbitration shall be New York, New York and the arbitration shall be conducted in the English language.

 
(ii) The arbitration shall be conducted by three independent and impartial arbitrators.

 
(a) If there are only two parties to the arbitration, then the claimant and respondent shall each appoint one arbitrator within

thirty (30) days of receipt by respondent of the demand for arbitration. The two arbitrators so appointed shall appoint the
third and presiding arbitrator (the “Presiding Arbitrator”) within thirty (30) days of the appointment of the second
arbitrator. If any party fails to appoint an arbitrator, or if the two party-appointed arbitrators fail to appoint the Presiding
Arbitrator, within the time periods specified herein, then any such arbitrator shall, upon any party’s request, be appointed
by the ICDR in accordance with the Rules.
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(b) If there are more than two parties to the arbitration, then the claimant or claimants collectively, and respondent or

respondents collectively, shall each appoint one arbitrator within thirty (30) days of receipt by respondent or respondents of
the demand for arbitration. The two arbitrators so appointed shall appoint the Presiding Arbitrator within thirty (30) days of
the appointment of the second arbitrator. If the two party-appointed arbitrators cannot reach agreement on the Presiding
Arbitrator within the time periods specified herein, then the ICDR shall appoint the Presiding Arbitrator in accordance with
the Rules. If either all of the claimants or all of the respondents, respectively, fail to make a joint appointment of an
arbitrator within the time limits set forth herein, then the ICDR shall appoint all three arbitrators in accordance with the
Rules.

 
(iii) The arbitration shall be governed by the United States Arbitration Act, 9 U.S.C. § 1 et seq.

 
(iv) The fees and expenses of the arbitrators shall be shared equally by the parties to such arbitration and advanced by them from time to

time as required.
 

(v) The arbitrators shall permit and facilitate such discovery as they shall determine appropriate in the circumstances, taking into
account the needs of the parties and the desirability of making discovery expeditious and cost effective.

 
(vi) The parties to the Dispute shall keep confidential any proprietary information, trade secrets or other nonpublic information disclosed

in discovery.
 

(vii) The arbitrators shall endeavor to render their award within sixty (60) days of the conclusion of the final arbitration hearing, or as
soon as practicable thereafter.

 

7 



 
(viii) Notwithstanding anything to the contrary provided in this Section 5.05 and without prejudice to the above procedures, any party

may apply to the Delaware Chancery Court, or, if such court does not have jurisdiction, any federal court located in the State of
Delaware, or, if neither of such courts has jurisdiction, any other Delaware state court (“Chosen Courts”) or any other court of
competent jurisdiction for temporary injunctive or other provisional judicial relief if such action is necessary to avoid irreparable
damage or to preserve the status quo. Each of the parties irrevocably consents and submits for itself and in respect of its property,
generally and unconditionally, to the non-exclusive jurisdiction of the Chosen Courts for such purpose and for the enforcement of
any arbitral award rendered hereunder and to compel arbitration. In any such action: (i) each party irrevocably waives, to the fullest
extent it may effectively do so, any objection, including any objection to the laying of venue or based on the grounds of forum non
conveniens or any right of objection to jurisdiction on account of its place of incorporation or domicile, which it may now or
hereafter have to the bringing of any such action or proceeding in any of the Chosen Courts; (ii) each of the parties irrevocably
consents to service of process in any Dispute in any of the aforesaid courts or arbitration by the mailing of copies thereof by
registered or certified mail, postage prepaid, or by recognized overnight delivery service, to such party at 30 Hudson Yards, New
York, New York 10001; and (iii) each of the parties waives any right to trial by jury in any court.

 
(ix) Without prejudice to the provisional remedies that may be granted by a court, the arbitrator shall have full authority to grant

provisional remedies, to order a party to request that a court modify or vacate any temporary or preliminary relief issued by such
court, and to award damages for the failure of any party to respect the arbitrator’s orders to that effect.

 
(x) The arbitrators shall not have any right or power to award punitive or treble damages.

 
(xi) The award rendered by the arbitrators shall be final and not subject to judicial review.

 
(xii) Any arbitration award may be entered in and enforced by any court having jurisdiction thereof or over any party or any of its assets

and the parties hereby consent and submit to the jurisdiction of the courts of any competent jurisdiction for purposes of the
enforcement of any arbitration award.

 
(xiii) The parties to any Dispute agree that after the arbitrators have made a finding with respect to a particular factual matter pursuant to

this Section 5.05, such finding of the arbitrators shall be deemed to have been finally determined by the parties for all purposes
under this Agreement and, thereafter, no party shall have the right to seek any contrary determination in connection with any later
arbitration procedure.

 
(a)            To the extent that any party hereto has or hereafter may acquire any immunity from jurisdiction of any court or from any legal

process (whether through service or notice, attachment prior to judgment, attachment in aid of execution, execution or otherwise) with respect to itself, or to
such party’s property, each such party hereby irrevocably waives such immunity in respect of such party’s obligations with respect to this Agreement.
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(b)            Each party hereto acknowledges that it is knowingly and voluntarily agreeing to the choice of Delaware law to govern this

Agreement and to arbitration and the other provisions of this Section 5.05. The parties hereto intend this to be an effective choice of Delaware law and an
effective consent to jurisdiction and service of process under 6 Del. C. § 2708.

 
(c)            Each party hereto, for itself and its affiliates, hereby irrevocably and unconditionally waives to the fullest extent permitted by

applicable law all right to trial by jury in any action or counterclaim (whether based on contract, tort or otherwise) arising out of or relating to the actions of the
parties hereto or their respective affiliates pursuant to this Agreement or the other transaction documents in the negotiation, administration, performance or
enforcement hereof or thereof.

 
Section 5.06. Counterparts; Effectiveness
 
This Agreement may be signed in any number of counterparts, each of which shall be an original, with the same effect as if the signatures

thereto and hereto were upon the same instrument. This Agreement shall become effective when each party hereto shall have received the counterpart hereof
signed by the other party hereto. The words “execution,” “signed,” “signature,” “delivery,” and words of like import in or relating to this Agreement or any
document to be signed in connection with this Agreement shall be deemed to include electronic signatures, deliveries or the keeping of records in electronic
form, each of which shall be of the same legal effect, validity or enforceability as a manually executed signature, physical delivery thereof or the use of a paper-
based recordkeeping system, as the case may be, and the Parties consent to conduct the transactions contemplated hereunder by electronic means.

 
Section 5.07. No Recourse 
 
Notwithstanding anything that may be expressed or implied in this Agreement, each party hereto, on behalf of itself and its affiliates and their

respective successors and assigns, acknowledges and agrees that no recourse under this Agreement or any documents or instruments delivered in connection
with this Agreement or the transactions contemplated hereby shall be had against any past, present or future director, officer, agent or employee of any past,
present or future member of the other parties hereto or of any affiliate or assignee thereof or any other person that is not a party to this Agreement, whether by
the enforcement of any assessment or by any legal or equitable proceeding, or by virtue of any statute, regulation or other applicable law, it being expressly
agreed and acknowledged that no personal liability whatsoever shall attach to, be imposed on or otherwise be incurred by any past, present or future director,
officer, agent or employee of any past, present or future member of any party hereto or of any affiliate or assignee thereof, as such, for any obligation of such
party under this Agreement or any documents or instruments delivered in connection with this Agreement for any claim based on, in respect of or by reason of
such obligations or their creation.

  
[Signature Pages Follow]
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IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be duly executed by their respective authorized representatives

as of the day and year first above written.
 

 KKR HOLDINGS L.P.
   
 By: KKR Holdings GP Limited, its general partner
   
  /s/ David J. Sorkin  
 Name: David J. Sorkin
 Title: Director

 
[Signature Page to Holdings Merger Agreement]

 

 



 
 KKR HOLDINGS GP LIMITED
   
  /s/ David J. Sorkin  
 Name: David J. Sorkin
 Title: Director

 
[Signature Page to Holdings Merger Agreement]

 

 



 
 KKR AUBERGINE INC.
   
  /s/ Christopher Lee  
 Name: Christopher Lee
 Title: Assistant Secretary

 
[Signature Page to Holdings Merger Agreement]

 

 



 
 KKR AUBERGINE MERGER SUB I LLC
   
  /s/ Robert H. Lewin  
 Name: Robert H. Lewin
 Title: Manager

 
[Signature Page to Holdings Merger Agreement]

 
 

 



Exhibit 3.1

AMENDED AND RESTATED CERTIFICATE OF INCORPORATION
 OF

 KKR AUBERGINE INC.
 

KKR Aubergine Inc., a corporation organized and existing under the laws of the State of Delaware, pursuant to Sections 242 and 245 of the General
Corporation Law of the State of Delaware, as it may be amended (the “DGCL”), hereby certifies as follows:

 
1.          The name of this corporation is KKR Aubergine Inc. The original Certificate of Incorporation of the corporation was filed and became

effective on October 5, 2021. The name under which this corporation was originally incorporated is KKR Aubergine Inc.
 
2.         This Amended and Restated Certificate of Incorporation was duly adopted in accordance with the provisions of Sections 242 and 245 of the

DGCL and by the written consent of the requisite stockholder of the corporation entitled to vote thereon in accordance with Section 228 of the DGCL, and shall
become effective on May 31, 2022 at 4:03 p.m. (Eastern Time).

 
3.         This Amended and Restated Certificate of Incorporation amends and restates the Certificate of Incorporation of the corporation to read in its

entirety as follows:
 

ARTICLE I
NAME

 
The name of the Corporation is KKR & Co. Inc. (the “Corporation”).

 
ARTICLE II

 REGISTERED OFFICE AND AGENT
 

The address of the Corporation’s registered office in the State of Delaware is c/o Maples Fiduciary Services (Delaware) Inc., 4001 Kennett Pike,
Suite 302, County of New Castle, Wilmington, Delaware 19807. The name of the registered agent at such address is Maples Fiduciary Services (Delaware) Inc.
 

ARTICLE III
 PURPOSE

 
The purpose of the Corporation is to engage in any lawful act or activity for which corporations may be organized under the DGCL.

 



ARTICLE IV
 AUTHORIZED STOCK

 
Section  4.01        Capitalization. (a) The total number of shares of all classes of stock that the Corporation shall have authority to issue is

5,000,000,000 which shall be divided into two classes as follows:
 

(i) 3,500,000,000 shares of common stock, $0.01 par value per share (“Common Stock”); and

(ii) 1,500,000,000 shares of preferred stock, $0.01 par value per share (“Preferred Stock”), of which (x) 23,000,000 shares are
designated as “6.00% Series C Mandatory Convertible Preferred Stock”, (y) 1 share is designated as “Series I Preferred Stock”
(“Series I Preferred Stock”) and (z) the remaining 1,476,999,999 shares may be designated from time to time in accordance with this
Article IV.

 
(b)        The number of authorized shares of Common Stock or Preferred Stock may be increased or decreased (but not below the number of shares

thereof then outstanding) solely with the approval of the Series I Preferred Stockholder and, in the case of any increase in the number of authorized shares of
Series I Preferred Stock, holders of a majority of the voting power of the Outstanding Designated Stock, in each case, irrespective of the provisions of Section
242(b)(2) of the DGCL (or any successor provision thereto), and no other vote of the holders of the Common Stock or any other series of Preferred Stock,
voting together or separately as a class, shall be required therefor, unless a vote of the holders of any such class, classes or series is expressly required pursuant
to this Certificate of Incorporation.
 

Section  4.02         Preferred Stock. The Board of Directors of the Corporation (the “Board of Directors”) is hereby expressly authorized, by
resolution or resolutions, to provide, out of the unissued shares of Preferred Stock, for one or more series of Preferred Stock and, with respect to each such
series, to fix, without further stockholder approval (except as may be required by Article XIII  or any certificate of designation relating to any series of
Preferred Stock), the designation of such series, the powers (including voting powers), preferences and relative, participating, optional and other special rights,
and the qualifications, limitations or restrictions thereof, of such series of Preferred Stock and the number of shares of such series, which number the Board of
Directors may, except where otherwise provided in the designation of such series, increase (but not above the total number of shares of Preferred Stock then
authorized and available for issuance and not committed for other issuance) or decrease (but not below the number of shares of such series then outstanding).
The powers, preferences and relative, participating, optional and other special rights of, and the qualifications, limitations or restrictions thereof, of each series
of Preferred Stock, if any, may differ from those of any and all other series at any time Outstanding. Pursuant to the authority conferred upon the Board of
Directors by this Article IV, the Board of Directors created a series of 23,000,000 shares designated as the “6.00% Series C Mandatory Convertible Preferred
Stock,” the voting powers, designations, preferences and rights, and the qualifications, limitations and restrictions thereof, of the shares of such series are as set
forth on Annex I hereto, which is expressly incorporated herein by reference.
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ARTICLE V
 TERMS OF COMMON STOCK

Section  5.01        General. Except as otherwise required by law or as expressly provided in this Certificate of Incorporation, each share of Common
Stock shall have the same powers, privileges and rights and shall rank equally, share ratably and be identical in all respects as to all matters, with each other
share of Common Stock.

 
Section  5.02        Voting. Each holder of Common Stock, as such, shall not have any voting rights or powers, either general or special, except as

required by the DGCL or as expressly provided in this Section 5.02 or Sections 6.01, 6.02 or 6.03. Each record holder of Common Stock shall have one vote
for each share of Common Stock that is Outstanding in his, her or its name on the books of the Corporation on all matters on which holders of Common Stock
are entitled to vote.

 
Section  5.03        Dividends. Subject to applicable law and the rights, if any, of the holders of any Outstanding series of Preferred Stock or any class

or series of stock having a preference over or the right to participate with the Common Stock with respect to the payment of dividends, dividends may be
declared and paid ratably on the Common Stock out of the assets of the Corporation that are legally available for this purpose at such times and in such
amounts as the Board of Directors in its discretion shall determine.

 
Section  5.04        Liquidation. Upon a Dissolution Event, after payment or provision for payment of the debts and other liabilities of the

Corporation and subject to the rights, if any, of the holders of any Outstanding series of Preferred Stock or any class or series of stock having a preference over
or the right to participate with the Common Stock with respect to the distribution of assets of the Corporation upon such Dissolution Event, the holders of
Common Stock shall be entitled to receive the remaining assets of the Corporation available for distribution to its stockholders ratably in proportion to the
number of shares held by them.

 
Section  5.05        Shares Reserved for Issuance.The Corporation shall at all times reserve and keep available out of its authorized but unissued

shares of Common Stock such number of shares of Common Stock that shall from time to time be sufficient to effect the exchange of Group Partnership Units
pursuant to the Exchange Agreement; provided, that nothing contained herein shall be construed to preclude the Corporation from satisfying its obligations in
respect of the exchange of the Group Partnership Units by delivery of purchased shares of Common Stock that are held in the treasury of the Corporation.
 

ARTICLE VI
 VOTING RIGHTS AND CERTAIN TRANSACTIONS

 
Section  6.01     Sales, Exchanges or Other Dispositions of the Corporation’s Assets. Except as provided in Section 5.04 and Section 6.02, the

Corporation may not sell, exchange or otherwise dispose of all or substantially all of the Corporate Group’s assets, taken as a whole, in a single transaction or a
series of related transactions, without the approval of the Series I Preferred Stockholder and the holders of a majority of the voting power of Outstanding
Designated Stock; provided, however, that this Section 6.01 shall not preclude or limit the Corporation’s ability to mortgage, pledge, hypothecate or grant a
security interest in all or substantially all of the assets of the Corporate Group (including for the benefit of Persons other than the members of the Corporate
Group, including Affiliates of the Series I Preferred Stockholder) and shall not apply to any forced sale of any or all of the assets of the Corporate Group
pursuant to the foreclosure of, or other realization upon, any such encumbrance.
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Section  6.02        Mergers, Consolidations and Other Business Combinations.

(a)       Except as provided in Section 6.02(b) and subject to any certificate of designation relating to any series of Preferred Stock, the Board of
Directors, upon its approval of the Merger Agreement and the approval of the Series I Preferred Stockholder, shall direct that the Merger Agreement and the
merger, consolidation or other business combination contemplated thereby be submitted to a vote of holders of Designated Stock, which shall be adopted and
approved upon receiving the affirmative vote or consent of the holders of a majority of the voting power of the Outstanding Designated Stock.

 
(b)        Notwithstanding anything else contained in this Section 6.02 or otherwise in this Certificate of Incorporation, the Corporation is permitted,

with the prior vote or consent of the Series I Preferred Stockholder and without any vote of holders of Designated Stock, to merge the Corporation or any
Group Member into, or convey all of the Corporation’s assets to, another limited liability entity, which shall be newly formed and shall have no assets,
liabilities or operations at the time of such merger or conveyance other than those it receives from the Corporation or other Group Member or those arising
from its incorporation or formation; provided that (i) the Corporation has received an Opinion of Counsel that the merger or conveyance, as the case may be,
would not result in the loss of the limited liability of any stockholder, (ii) the sole purpose of such merger or conveyance is to effect a mere change in the legal
form of the Corporation into another limited liability entity and (iii) the governing instruments of the new entity provide the stockholders with substantially the
same rights and obligations as are herein contained.

 
Section  6.03         Amendments of the Certificate of Incorporation.
 
(a)        Except as provided in Article IV, Section 13.03(b) and subsections (b) through (f) of this Section 6.03, any proposed amendment to this

Certificate of Incorporation shall require the approval of the holders of a majority of the voting power of the Outstanding Designated Stock, unless a greater or
different percentage is required under the DGCL. The Corporation shall notify all record holders upon final adoption of any such proposed amendments.

 
(b)        Notwithstanding the provisions of Sections 6.03(a), 6.06 and 13.03(b), no amendment to this Certificate of Incorporation or the Bylaws may

(i) enlarge the obligations of any stockholder without its consent, unless such shall be deemed to have occurred as a result of an amendment approved pursuant
to Section 6.03(c), or (ii) enlarge the obligations of, restrict in any way any action by or rights (including, but not limited to, voting power) of, or reduce in any
way the amounts distributable, reimbursable or otherwise payable to the Series I Preferred Stockholder or any of its Affiliates without the Series I Preferred
Stockholder’s consent, which consent may be given or withheld in its sole discretion.

 
(c)        Except as provided in Sections 6.02 and 13.03(b), any amendment that would have a material adverse effect on the rights or preferences of

any class of stock of the Corporation in relation to other classes of stock of the Corporation (treating the Series I Preferred Stock as a separate class, and not
part of the class of Preferred Stock, for this purpose) must be approved by the holders of not less than a majority of the Outstanding stock of the class affected.

 
(d)        Notwithstanding any other provision of this Certificate of Incorporation, except for amendments adopted pursuant to Section 13.03(b) and

except as otherwise provided by Section 6.02, in addition to any other approval required by this Certificate of Incorporation, no amendment shall become
effective without the affirmative vote or consent of stockholders holding at least 90% of the voting power of the Outstanding Designated Stock unless the
Corporation obtains an Opinion of Counsel to the effect that such amendment will not affect the limited liability of any stockholder under the DGCL.
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(e)         Except as provided in Section 13.03(b), subsections (b) through (f) of this Section 6.03 shall only be amended with the affirmative vote or
consent of the stockholders holding at least 90% of the voting power of the Outstanding Designated Stock.

 
(f)        Notwithstanding the provisions of Sections 6.03(a) and 13.03(b), no provision of this Certificate of Incorporation that requires the vote of

stockholders holding a percentage of the voting power of Outstanding Designated Stock (including Designated Stock owned by the Series I Preferred
Stockholder and its Affiliates) to take any action shall be amended, altered, changed, repealed or rescinded in any respect that would have the effect of reducing
such voting percentage unless such amendment is approved by the written consent or the affirmative vote of stockholders whose aggregate Outstanding
Designated Stock constitutes not less than the voting or consent requirement sought to be reduced.

 
Section  6.04        Non-Voting Preferred Stock. Notwithstanding anything to the contrary in this Certificate of Incorporation, Section 6.02 and

subsections (b) through (f) of Section 6.03 are not applicable to any series of Non-Voting Preferred Stock or the holders of Non-Voting Preferred Stock, which
shall have no voting, approval or consent rights under Section 6.02 or Section 6.03. Voting, approval and consent rights of holders of Non-Voting Preferred
Stock shall be solely as provided for and set forth in any certificate of designation relating to any series of Non-Voting Preferred Stock.

 
Section  6.05         Splits and Combinations of Stock.
 
(a)        Subject to Section 6.05(c), Article XIII and any certificate of designation relating to any series of Preferred Stock, the Corporation may

make a pro rata distribution of shares of stock of the Corporation to all record holders or may effect a subdivision or combination of stock of the Corporation so
long as, after any such event, each stockholder shall have the same percentage of each class or series of shares of stock of the Corporation as before such event,
and any amounts calculated on a per share basis or stated as a number of shares of stock are proportionately adjusted.

 
(b)        Whenever such a distribution, subdivision or combination of shares of stock of the Corporation or options, rights, warrants or appreciation

rights relating to stock of the Corporation is declared, the Board of Directors shall fix a date on which the distribution, subdivision or combination shall be
effective, the Corporation shall provide notice of such distribution, subdivision or combination at least 20 days prior to the effective date of such event to the
stockholders of the Corporation as of a record date fixed by the Board of Directors for determining the stockholders entitled to receive such notice, which
record date for notice shall be not less than 10 days prior to the date on which such notice is given.

 
(c)       The Corporation shall not be required to issue fractional shares upon any distribution, subdivision or combination of shares of stock of the

Corporation. If the Board of Directors determines that no fractional shares shall be issued in connection with any such distribution, subdivision or combination,
the fractional shares resulting therefrom shall be treated in accordance with Section 155 of the DGCL.
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Section  6.06        Bylaw Amendments. In furtherance and not in limitation of the powers conferred by the DGCL, except as expressly provided in
this Certificate of Incorporation or the Bylaws, the Board of Directors is expressly authorized to adopt, amend and repeal, in whole or in part, the Bylaws
without the assent or vote of the stockholders in any manner not inconsistent with the DGCL or this Certificate of Incorporation. Any adoption, amendment or
repeal of the Bylaws that expressly modifies or prejudices the rights of the Independent Directors shall require the affirmative vote or consent of the majority of
the Independent Directors.

 
Section  6.07        Increase of Designated Percentage. The Corporation shall not increase or permit any increase to the Designated Percentage (as

such term is defined in the Group Partnership Agreement) to above 40% without the consent of a majority of the Independent Directors; provided, that any
consent of the independent directors of the Former Managing Partner given prior to the Old Pubco Incorporation Date shall continue to be effective as the
consent of a majority of the Independent Directors for purposes of this Section 6.07.

 
Section  6.08       Transfer of Group Partnership Class B Units. The Corporation shall not, and shall not permit any of the entities controlled by the

Corporation to, consent to any Transfer (as such term is defined in the Group Partnership Agreement) of Class B Units (as such term is defined in the Group
Partnership Agreement) without the Transferee (as such term is defined in the Group Partnership Agreement) having entered into a contribution and
indemnification agreement that is substantially consistent with the Contribution and Indemnification Agreement among the Group Partnership, KKR Associates
Holdings and KKR Intermediate Partnership or a contribution and indemnification agreement that is reasonably satisfactory to the Conflicts Committee of the
Board of Directors.
 

ARTICLE VII
 RIGHT TO ACQUIRE STOCK OF THE CORPORATION

 
Section  7.01         Right to Acquire Stock of the Corporation.
 
(a)         Notwithstanding any other provision of this Certificate of Incorporation, if at any time either:

 
(i) less than 10% of the total shares of any class then Outstanding (other than Preferred Stock) is held by Persons other than the Series I

Preferred Stockholder and its Affiliates; or
 

(ii) the Corporation is subjected to registration under the provisions of the U.S. Investment Company Act of 1940, as amended,
 
the Corporation shall then have the right, which right it may assign and transfer in whole or in part to the Series I Preferred Stockholder or any Affiliate of the
Series I Preferred Stockholder, exercisable in its sole discretion, to purchase all, but not less than all, of such shares of such class then Outstanding held by
Persons other than the Series I Preferred Stockholder and its Affiliates, at the greater of (x) the Current Market Price as of the date three days prior to the date
that the notice described in Section 7.01(b) is given and (y) the highest price paid by the Corporation (or any of its Affiliates acting in concert with the
Corporation) for any such share of such class purchased during the 90-day period preceding the date that the notice described in Section 7.01(b) is given.
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(b)          If the Corporation, the Series I Preferred Stockholder or any Affiliate of the Series I Preferred Stockholder elects to exercise the right to
purchase stock of the Corporation granted pursuant to Section 7.01(a), the Corporation shall deliver to the Transfer Agent notice of such election to purchase
(the “Notice of Election to Purchase”) and shall cause the Transfer Agent to provide a copy of such Notice of Election to Purchase to the record holders of such
class (as of a record date selected by the Corporation) at least 10, but not more than 60, days prior to the Purchase Date. Such Notice of Election to Purchase
shall also be published for a period of at least three consecutive days in at least two daily newspapers of general circulation printed in the English language and
circulated in the Borough of Manhattan, New York City. The Notice of Election to Purchase shall specify the Purchase Date and the price (determined in
accordance with Section 7.01(a)) at which stock of the Corporation will be purchased and state that the Corporation, the Series I Preferred Stockholder or its
Affiliate, as the case may be, elects to purchase such stock of the Corporation (in the case of stock of the Corporation evidenced by certificates, upon surrender
of certificates representing such stock) in exchange for payment at such office or offices of the Transfer Agent as the Transfer Agent may specify or as may be
required by any National Securities Exchange on which such stock of the Corporation is listed or admitted to trading. Any such Notice of Election to Purchase
given to a record holder at his or her address as reflected in the records of the Transfer Agent shall be conclusively presumed to have been given regardless of
whether the owner receives such notice. On or prior to the Purchase Date, the Corporation, the Series I Preferred Stockholder or its Affiliate, as the case may
be, shall deposit with the Transfer Agent cash in an amount sufficient to pay the aggregate purchase price of all of such stock of the Corporation to be
purchased in accordance with this Section 7.01. If the Notice of Election to Purchase shall have been duly given as aforesaid at least 10 days prior to the
Purchase Date, and if on or prior to the Purchase Date the deposit described in the preceding sentence has been made for the benefit of the stockholders subject
to purchase as provided herein, then from and after the Purchase Date, notwithstanding that any stock certificate shall not have been surrendered for purchase,
all rights of such stockholders of the Corporation shall thereupon cease, except the right to receive the purchase price (determined in accordance with Section
7.01(a)) for stock of the Corporation therefor, without interest (in the case of stock of the Corporation evidenced by certificates, upon surrender to the Transfer
Agent of the certificates representing such stock) and such stock of the Corporation shall thereupon be deemed to be transferred to the Corporation, the Series I
Preferred Stockholder or its Affiliate, as the case may be, on the record books of the Transfer Agent and the Corporation, the Series I Preferred Stockholder or
its Affiliate, as the case may be, shall be deemed to be the owner of all such stock of the Corporation from and after the Purchase Date and shall have all rights
as the owner of such stock of the Corporation.
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ARTICLE VIII
 MEETINGS OF STOCKHOLDERS, ACTION WITHOUT A MEETING

 
Section  8.01         Special Meetings. Except as otherwise required by law and subject to the rights of the holders of any series of Preferred Stock,

special meetings of the stockholders of the Corporation for any purpose or purposes may be called at any time only by or at the direction of (i) the Board of
Directors, (ii) the Series I Preferred Stockholder or (iii) if at any time stockholders of the Corporation other than the Series I Preferred Stockholder are entitled
under applicable law or this Certificate of Incorporation to vote on the specific matters proposed to be brought before a special meeting, stockholders of the
Corporation representing 50% or more of the voting power of the Outstanding stock of the Corporation of the class or classes for which a meeting is proposed
and relating to such matters for which such class or classes are entitled to vote at such meeting. Stockholders of the Corporation shall call a special meeting by
delivering to the Board of Directors one or more requests in writing stating that the signing stockholders wish to call a special meeting and indicating the
purposes for which the special meeting is to be called. Within 60 days after receipt of such a call from stockholders or within such greater time as may be
reasonably necessary for the Corporation to comply with any statutes, rules, regulations, listing, agreements or similar requirements governing the holding of a
meeting or the solicitation of proxies for use at such a meeting, notice of such meeting shall be given in accordance with the DGCL. A special meeting shall be
held at a time and place determined by the Board of Directors in its sole discretion on a date not less than 10 days nor more than 60 days after notice of the
meeting is given. To the fullest extent permitted by law, the Board of Directors shall have full power and authority concerning the satisfaction of the foregoing
requirements of this Section 8.01 and any similar matters.

 
Section  8.02         Written Ballot. Unless the Bylaws provide otherwise, elections of directors need not be by written ballot.
 
Section  8.03         Action Without a Meeting. If consented to by the Board of Directors in writing (which consent shall not be required with respect

to any action to be taken solely by the Series I Preferred Stockholder), any action that may be taken at a meeting of the stockholders entitled to vote may be
taken without a meeting, without a vote and without prior notice, if a consent or consents in writing setting forth the action so taken are signed by stockholders
owning not less than the minimum percentage of the voting power of the Outstanding stock of the Corporation (including stock of the Corporation deemed
owned by the Series I Preferred Stockholder) that would be necessary to authorize or take such action at a meeting at which all the stockholders entitled to vote
were present and voted and such consent or consents are delivered in the manner contemplated by Section 228 of the DGCL.
 

ARTICLE IX
 CORPORATE OPPORTUNITIES

 
Section  9.01        Outside Activities. Except insofar as the Series I Preferred Stockholder is specifically restricted by Section 13.06(a) and except

with respect to any corporate opportunity expressly offered to any Indemnitee solely through their service to the Corporate Group, to the fullest extent
permitted by law, each Indemnitee shall have the right to engage in businesses of every type and description and other activities for profit and to engage in and
possess an interest in other business ventures of any and every type or description, whether in businesses engaged in or anticipated to be engaged in by any
Group Member, independently or with others, including business interests and activities in direct competition with the business and activities of any Group
Member, and none of the same shall constitute a violation of this Certificate of Incorporation or any duty otherwise existing at law, in equity or otherwise to
any Group Member or any stockholder of the Corporation. Subject to the immediately preceding sentence, no Group Member or any stockholder of the
Corporation shall have any rights by virtue of this Certificate of Incorporation, the DGCL or otherwise in any business ventures of any Indemnitee, and the
Corporation hereby waives and renounces any interest or expectancy therein.
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Section  9.02       Approval and Waiver. Subject to the terms of Section 9.01 and Section 13.06(a), but otherwise notwithstanding anything to the
contrary in this Certificate of Incorporation, (i) the engagement in competitive activities by any Indemnitee (other than the Series I Preferred Stockholder) in
accordance with the provisions of this Article IX or Section 13.06 is hereby deemed approved by the Corporation and all stockholders, (ii) it shall not be a
breach of the Series I Preferred Stockholder’s or any other Indemnitee’s duties or any other obligation of any type whatsoever of the Series I Preferred
Stockholder or any other Indemnitee if the Indemnitee (other than the Series I Preferred Stockholder) engages in any such business interests or activities in
preference to or to the exclusion of any Group Member, (iii) the Series I Preferred Stockholder and the other Indemnitees shall have no obligation hereunder or
as a result of any duty otherwise existing at law, in equity or otherwise to present business opportunities to any Group Member and (iv) the Corporation hereby
waives and renounces any interest or expectancy in such activities such that the doctrine of “corporate opportunity” or other analogous doctrine shall not apply
to any such Indemnitee.
 

ARTICLE X
 BUSINESS COMBINATIONS

 
The Corporation hereby expressly elects not to be governed by Section 203 of the DGCL.

ARTICLE XI
 INDEMNIFICATION, ADVANCEMENT AND LIABILITY OF INDEMNITEES

 
Section  11.01       Indemnification and Advancement.

 
(a)         Indemnification. To the fullest extent permitted by law, but subject to the limitations expressly provided for in this Certificate of

Incorporation, all Indemnitees shall be indemnified and held harmless by the Corporation on an after tax basis from and against any and all losses, claims,
damages, liabilities, joint or several, expenses (including legal fees and expenses), judgments, fines, penalties, interest, settlements or other amounts arising
from any and all threatened, pending or completed claims, demands, actions, suits or proceedings, whether civil, criminal, administrative or investigative, and
whether formal or informal and including appeals, in which any Indemnitee may be involved, or is threatened to be involved, as a party or otherwise, by reason
of its status as an Indemnitee whether arising from acts or omissions to act occurring on, before or after the Old Pubco Incorporation Date; provided that an
Indemnitee shall not be indemnified and held harmless if there has been a final and non-appealable judgment entered by a court of competent jurisdiction
determining that, in respect of the matter for which the Indemnitee is seeking indemnification pursuant to this Section 11.01, the Indemnitee acted in bad faith
or engaged in fraud or willful misconduct. Notwithstanding the preceding sentence, except as otherwise provided in Section 11.01(g), the Corporation shall be
required to indemnify a Person described in such sentence in connection with any claim, demand, action, suit or proceeding (or part thereof) commenced by
such Person only if (x) the commencement of such claim, demand, action, suit or proceeding (or part thereof) by such Person was authorized by the Board of
Directors or (y) there has been a final and non-appealable judgment entered by a court of competent jurisdiction determining that such Person was entitled to
indemnification by the Corporation pursuant to Section 11.01(g). The indemnification of an Indemnitee of the type identified in clause (e) of the definition of
Indemnitee shall be secondary to any and all indemnification to which such Person is entitled from, firstly, the relevant other Person, and from, secondly, the
relevant Fund (if applicable), and will only be paid to the extent the primary indemnification is not paid and the proviso set forth in the first sentence of this
Section 11.01(a) does not apply; provided that such other Person and such Fund shall not be entitled to contribution or indemnification from or subrogation
against the Corporation, unless otherwise mandated by applicable law. If, notwithstanding the foregoing sentence, the Corporation makes an indemnification
payment or advances expenses to such an Indemnitee entitled to primary indemnification, the Corporation shall be subrogated to the rights of such Indemnitee
against the Person or Persons responsible for the primary indemnification.
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(b)         Advancement. To the fullest extent permitted by law, expenses (including legal fees and expenses) incurred by an Indemnitee who is
indemnified pursuant to Section 11.01(a) in appearing at, participating in or defending any claim, demand, action, suit or proceeding shall, from time to time,
be advanced by the Corporation prior to a final and non-appealable determination that the Indemnitee is not entitled to be indemnified upon receipt by the
Corporation of an undertaking by or on behalf of the Indemnitee to repay such amount if it ultimately shall be determined that the Indemnitee is not entitled to
be indemnified as authorized in this Section 11.01.

 
(c)        Insurance. The Corporation may purchase and maintain insurance, on behalf of the Indemnitees and such other Persons as the Board of

Directors shall determine in its sole discretion, against any liability that may be asserted against, or expense that may be incurred by, such Person in connection
with the Corporation’s activities or such Person’s activities on behalf of the Corporation, regardless of whether the Corporation would have the power to
indemnify such Person against such liability under the provisions of this Certificate of Incorporation.

 
(d)          Fiduciaries of Employee Benefit Plans. For purposes of this Section 11.01, (i) the Corporation shall be deemed to have requested an

Indemnitee to serve as fiduciary of an employee benefit plan whenever the performance by it of its duties to the Corporation also imposes duties on, or
otherwise involves services by, it to the plan or participants or beneficiaries of the plan; (ii) excise taxes assessed on an Indemnitee with respect to an employee
benefit plan pursuant to applicable law shall constitute “fines” within the meaning of Section 11.01(a); and (iii) any action taken or omitted by an Indemnitee
with respect to any employee benefit plan in the performance of its duties for a purpose reasonably believed by it to be in the best interest of the participants
and beneficiaries of the plan shall be deemed to be for a purpose that is in the best interests of the Corporation.

 
(e)         Any indemnification pursuant to this Section 11.01 shall be made only out of the assets of the Corporation. The Series I Preferred

Stockholder shall not be personally liable for such indemnification and shall have no obligation to contribute or loan any monies or property to the Corporation
to enable it to effectuate such indemnification. In no event may an Indemnitee subject any other stockholders of the Corporation to personal liability by reason
of the indemnification provisions set forth in this Certificate of Incorporation.
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(f)         Interests of Indemnities. To the fullest extent permitted by law, an Indemnitee shall not be denied indemnification in whole or in part under
this Section 11.01 because the Indemnitee had an interest in the transaction with respect to which the indemnification applies if the transaction was otherwise
permitted by the terms of this Certificate of Incorporation.

 
(g)        Claims. If a claim for indemnification (following the final disposition of the action, suit or proceeding for which indemnification is being

sought) or advancement of expenses under this Section 11.01 is not paid in full within 30 days after a written claim therefor by any Indemnitee has been
received by the Corporation, such Indemnitee may file suit to recover the unpaid amount of such claim and, if successful in whole or in part, shall be entitled to
be paid the expenses of prosecuting such claim, including reasonable attorneys’ fees. In any such action the Corporation shall have the burden of proving that
such Indemnitee is not entitled to the requested indemnification or advancement of expenses under applicable law.

 
(h)         Heirs and Successors. The provisions of this Section 11.01 are for the benefit of the Indemnitees and their heirs, successors, assigns,

executors and administrators and shall not be deemed to create any rights for the benefit of any other Persons.
 
(i)          No amendment, modification or repeal of this Section 11.01 or any provision hereof shall in any manner terminate, reduce or impair the

right of any past, present or future Indemnitee to be indemnified by the Corporation, nor the obligations of the Corporation to indemnify any such Indemnitee
under and in accordance with the provisions of this Section 11.01 as in effect immediately prior to such amendment, modification or repeal with respect to
claims arising from or relating to matters occurring, in whole or-in part, prior to such amendment, modification or repeal, regardless of when such claims may
arise or be asserted.

 
(j)        Non-exclusivity. The indemnification provided by this Section 11.01 shall be in addition to any other rights to which an Indemnitee may be

entitled under any agreement, insurance, pursuant to any vote of the holders of Outstanding Designated Stock entitled to vote on such matter, as a matter of law,
in equity or otherwise, both as to actions in the Indemnitee’s capacity as an Indemnitee and as to actions in any other capacity, and shall continue as to an
Indemnitee who has ceased to serve in such capacity. This Section 11.01 shall not limit the right of the Corporation, to the extent and in the manner permitted
by law, to indemnify and to advance expenses to, and purchase and maintain insurance on behalf of, Persons other than Indemnitees.

 
Section  11.02       Liability of Indemnitees.
 
(a)       Notwithstanding anything to the contrary set forth in this Certificate of Incorporation, to the extent and in the manner permitted by law, no

Indemnitee shall be liable to the Corporation, the stockholders of the Corporation or any other Persons who have acquired interests in stock of the Corporation,
for any losses, claims, damages, liabilities, joint or several, expenses (including legal fees and expenses), judgments, fines, penalties, interest, settlements or
other amounts arising as a result of any act or omission of an Indemnitee, or for any breach of contract (including a violation of this Certificate of
Incorporation) or any breach of duties (including breach of fiduciary duties) whether arising hereunder, at law, in equity or otherwise, unless there has been a
final and non-appealable judgment entered by a court of competent jurisdiction determining that, in respect of the matter in question, the Indemnitee acted in
bad faith or engaged in fraud or willful misconduct.
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(b)         Any amendment, modification or repeal of this Section 11.02 or any provision hereof shall be prospective only and shall not in any way
affect the limitations on the liability of the Indemnitees under this Section 11.02 as in effect immediately prior to such amendment, modification or repeal with
respect to claims arising from or relating to matters occurring, in whole or in part, prior to such amendment, modification or repeal, regardless of when such
claims may arise or be asserted, and provided such Person became an Indemnitee hereunder prior to such amendment, modification or repeal.

 
(c)         A director of the Corporation shall not be liable to the Corporation or its stockholders for monetary damages for breach of fiduciary duty as

a director, except to the extent such exemption from liability or limitation thereof is not permitted under the DGCL. Any amendment, modification or repeal of
the foregoing sentence shall not adversely affect any right or protection of a director of the Corporation hereunder in respect of any act or omission occurring
prior to the time of such amendment, modification or repeal.
 

ARTICLE XII
 EXCLUSIVE JURISDICTION

 
Unless the Corporation consents in writing to the selection of an alternative forum, (a)(i) any derivative action, suit or proceeding brought on behalf

of the Corporation, (ii) any action, suit or proceeding asserting a claim of breach of a fiduciary duty owed by any current or former director, officer, employee
or stockholder of the Corporation to the Corporation or the Corporation’s stockholders, (iii) any action, suit or proceeding asserting a claim arising pursuant to
any provision of the DGCL, this Certificate of Incorporation or the Bylaws or as to which the DGCL confers jurisdiction on the Court of Chancery of the State
of Delaware or (iv) any action, suit or proceeding asserting a claim governed by the internal affairs doctrine shall be brought exclusively in the Court of
Chancery of the State of Delaware or, if such court does not have subject matter jurisdiction thereof, the federal district court located in the State of Delaware;
and (b) notwithstanding anything to the contrary herein, but subject to the foregoing provisions of this Article XII, the federal district courts of the United
States shall be the exclusive forum for the resolution of any action, suit or proceeding asserting a cause of action arising under the Securities Act. To the fullest
extent permitted by law as it now exists or may hereafter be amended, any person or entity acquiring or holding any interest in any security of the Corporation
shall be deemed to have notice of and consented to the provisions of this Article XII.
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ARTICLE XIII
 TERMS OF SERIES I PREFERRED STOCK

 
Section  13.01       Designation. The Series I Preferred Stock is hereby designated and created as a series of Preferred Stock. The Series I Preferred

Stock is not “Designated Stock” for purposes of this Certificate of Incorporation.
 

Section  13.02     Dividends. Except for any distribution required by the DGCL to be made upon a Dissolution Event pursuant to Section 13.07,
dividends shall not be declared on the Series I Preferred Stock.

Section  13.03       Voting.
 
(a)         Except as required by the DGCL or as expressly provided in this Certificate of Incorporation or the Bylaws, the exclusive voting power for

all purposes relating to holders of Common Stock shall be vested in the Series I Preferred Stockholder. The Series I Preferred Stockholder shall have one vote
for each share of Series I Preferred Stock that is Outstanding in its name on the books of the Corporation on all matters on which the Series I Preferred
Stockholder is entitled to vote.

 
(b)         Notwithstanding anything to the contrary set forth in this Certificate of Incorporation, and except as otherwise expressly provided by

applicable law, the Series I Preferred Stockholder shall have the sole right to vote on any amendment to this Certificate of Incorporation proposed by the Board
of Directors that:
 

(i) amends Section 6.07, Section 6.08, Section 13.04 or Section 13.05;

(ii) is a change in the name of the Corporation, the registered agent of the Corporation or the registered office of the Corporation;
 

(iii) the Board of Directors has determined to be necessary or appropriate to address changes in U.S. federal, state and local income tax
regulations, legislation or interpretation;

 
(iv) the Board of Directors has determined (A) does not adversely affect the stockholders considered as a whole (or adversely affect any

particular class or series of stock of the Corporation as compared to another class or series of stock of the Corporation, treating the
Common Stock as a separate class for this purpose except under clause (vii) below) in any material respect, (B) to be necessary or
appropriate to (1) satisfy any requirements, conditions or guidelines contained in any opinion, directive, order, ruling or regulation
of any U.S. federal, state, local or non-U.S. agency or judicial authority or contained in any U.S. federal, state, local or non-U.S.
statute (including the DGCL) or (2) facilitate the trading of the stock of the Corporation (including the division of any class or
classes of Outstanding stock of the Corporation into different classes to facilitate uniformity of tax consequences within such classes
of stock of the Corporation) or comply with any rule, regulation, guideline or requirement of any National Securities Exchange on
which the stock of the Corporation is or will be listed, (C) to be necessary or appropriate in connection with action taken pursuant to
Section 6.05, or (D) is required to effect the intent expressed in the Registration Statement or the intent of the provisions of this
Certificate of Incorporation or is otherwise contemplated by this Certificate of Incorporation;
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(v) is a change in the Fiscal Year or taxable year of the Corporation and any other changes that the Board of Directors has determined to
be necessary or appropriate as a result of a change in the Fiscal Year or taxable year of the Corporation including, if the Board of
Directors has so determined, subject to any certificate of designation relating to any series of Preferred Stock, the periods of time
with respect to which dividends are to be made by the Corporation;

 
(vi) is necessary, in the Opinion of Counsel, to prevent the Corporation or the Indemnitees from having a material risk of being in any

manner subjected to registration under the provisions of the U.S. Investment Company Act of 1940, as amended, the U.S.
Investment Advisers Act of 1940, as amended, or “plan asset” regulations adopted under the U.S. Employee Retirement Income
Security Act of 1974, as amended, regardless of whether such are substantially similar to plan asset regulations currently applied or
proposed by the United States Department of Labor;

 
(vii) the Board of Directors has determined to be necessary or appropriate in connection with the creation, authorization or issuance of

any class or series of stock of the Corporation or options, rights, warrants or appreciation rights relating to stock of the Corporation;
 

(viii) is expressly permitted in this Certificate of Incorporation to be voted on solely by the Series I Preferred Stockholder;
 

(ix) is effected, necessitated or contemplated by a Merger Agreement permitted by Section 6.02;
 

(x) the Board of Directors has determined to be necessary or appropriate to reflect and account for the formation by the Corporation of,
or investment by the Corporation in, any corporation, partnership, joint venture, limited liability company or other Person, in
connection with the conduct by the Corporation of activities permitted by the terms of Article III;

 
(xi) is effected, necessitated or contemplated by an amendment to the Group Partnership Agreement that requires unitholders of the

Group Partnership to provide a statement, certification or other proof of evidence to the Group Partnership regarding whether such
unitholder is subject to U.S. federal income taxation on the income generated by the Group Partnership;

 
(xii) reflects a merger or conveyance pursuant to Section 6.02(b);

 
(xiii) the Board of Directors has determined to be necessary or appropriate to cure any ambiguity, omission, mistake, defect or

inconsistency; or
 

(xiv) is substantially similar to the foregoing.
 

14



The Series I Preferred Stockholder shall have no duty or obligation to consent to any amendment to this Certificate of Incorporation and may decline to do so
in its sole and absolute discretion.
 

Section  13.04      Approval of Certain Other Matters. The Corporation shall not authorize, approve or ratify any of the following actions or any plan
with respect thereto without the prior approval of the Series I Preferred Stockholder, which approval may be in the form of an action by written consent of the
Series I Preferred Stockholder:

 
(a)       entry into a debt financing arrangement by the Corporation or any of its Designated Subsidiaries, in one transaction or a series of related

transactions, in an amount in excess of 10% of the then existing long-term indebtedness of the Corporation (other than the entry into of a debt financing
arrangement between or among any of the Corporation and its wholly owned Designated Subsidiaries);

 
(b)         the issuance by the Corporation or any of its Designated Subsidiaries, in one transaction or a series of related transactions, of any Securities

that would (i) represent, after such issuance, or upon conversion, exchange or exercise, as the case may be, at least 5% on a fully diluted, as converted,
exchanged or exercised basis, of any class of equity Securities of the Corporation or any of its Designated Subsidiaries or (ii) have designations, preferences,
rights, priorities or powers that are more favorable than those of the Common Stock of the Corporation; provided that no such approval shall be required for
issuance of Securities that are issuable upon conversion, exchange or exercise of any Securities that were issued and Outstanding as of the effective date of the
Original Certificate;

 
(c)          the adoption of a shareholder rights plan by the Corporation;
 
(d)        the amendment of (i) this Certificate of Incorporation, (ii) Sections 2.05 through 2.07, Sections 3.02 through 3.15, Sections 5.03 through

5.05 and Articles IV, VI and VIII of the Bylaws, or (iii) the Group Partnership Agreement;
 
(e)        the exchange or disposition of all or substantially all of the assets, taken as a whole, of the Corporation or the Group Partnership in a single

transaction or a series of related transactions;
 
(f)         the merger, sale or other combination of the Corporation or the Group Partnership with or into any other Person;
 
(g)         the transfer, mortgage, pledge, hypothecation or grant of a security interest in all or substantially all of the assets of the Group Partnership;
 
(h)         the removal of a Chief Executive Officer or a Co‑Chief Executive Officer of the Corporation;
 
(i)        the termination of the employment of any officer of the Corporation or a Designated Subsidiary of the Corporation or the termination of the

association of a partner with any Designated Subsidiary of the Corporation, in each case, without cause;
 
(j)          the liquidation or dissolution of the Corporation or the Group Partnership; and

 
(k)          the withdrawal, removal or substitution of any Person as the general partner of the Group Partnership, or the direct or indirect transfer of

beneficial ownership of all or any part of a general partner interest in the Group Partnership to any Person other than a wholly owned Designated Subsidiary of
the Corporation.
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Section  13.05      Officers. The officers of the Corporation shall include a “Chief Executive Officer” or “Co-Chief Executive Officers,” each of
whom shall be appointed by the Series I Preferred Stockholder, and who shall hold office for such terms as shall be determined by the Series I Preferred
Stockholder or until his or her earlier death, resignation, retirement, disqualification or removal. Any other officer of the Corporation shall be selected and
designated pursuant to the Bylaws. Any vacancies occurring in any office of the Chief Executive Officer or Co-Chief Executive Officer shall be filled by the
Series I Preferred Stockholder in the same manner as such officers are appointed pursuant to this Section 13.05. Any vacancies occurring in any other offices
shall be filled pursuant to the Bylaws. An officer of the Corporation may be removed from office with or without cause at any time by the Board of Directors
(and, in case of the Chief Executive Officer or Co-Chief Executive Officers, only with the consent of the Series I Preferred Stockholder in accordance with
Section 13.04).

 
Section  13.06       Outside Activities.
 
(a)         The Series I Preferred Stockholder, for so long as it owns Series I Preferred Stock, (i) agrees that its sole business will be to act as the Series

I Preferred Stockholder and as a general partner or managing member of any partnership or limited liability company of which the Corporation is, directly or
indirectly, a partner, member, trustee or stockholder and to undertake activities that are ancillary or related thereto and (ii) shall not engage in any business or
activity or incur any debts or liabilities except in connection with or incidental to (A) its performance as the Series I Preferred Stockholder and as a general
partner, managing member, trustee or stockholder of one or more Group Members or as described in or contemplated by the Registration Statement or (B) the
acquiring, owning or disposing of debt or equity securities in any Group Member.

 
(b)        The Series I Preferred Stockholder and any of its Affiliates may acquire stock of the Corporation or options, rights, warrants or appreciation

rights relating to stock of the Corporation and, except as otherwise expressly provided in this Certificate of Incorporation, shall be entitled to exercise all rights
of a stockholder of the Corporation relating to such stock or options, rights, warrants or appreciation rights relating to stock of the Corporation.

 
Section  13.07       Liquidation Rights. Upon any Dissolution Event, after payment or provision for the liabilities of the Corporation (including the

expenses of such Dissolution Event) and the satisfaction of all claims ranking senior to the Series I Preferred Stock in accordance with Section 5.04,  the Series
I Preferred Stockholder shall be entitled to receive out of the assets of the Corporation or proceeds thereof available for distribution to stockholders of the
Corporation, before any payment or distribution of assets is made in respect of Common Stock, distributions equal to the Series I Liquidation Value. The Series
I Preferred Stock ranks junior to any series of Preferred Stock that is designated as senior to the Series I Preferred Stock from time to time, with respect to
distributions of assets upon a Dissolution Event.
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Section  13.08       Transfers of Series I Preferred Stock.

(a)        The Series I Preferred Stockholder may transfer all or part of the shares of Series I Preferred Stock held by it without the approval of any
other stockholder of the Corporation; provided that, notwithstanding anything herein to the contrary but subject to Section 13.08(c), no transfer by the Series I
Preferred Stockholder of all or part of the shares of Series I Preferred Stock held by it to another Person shall be permitted unless (i) the written approval of the
Board of Directors and a Majority in Interest of the Series I Preferred Stockholder is obtained prior to such transfer, (ii) the transferee agrees to assume the
rights and duties of the Series I Preferred Stockholder under this Certificate of Incorporation and to be bound by the provisions of this Certificate of
Incorporation and (iii) the Corporation receives an Opinion of Counsel that such transfer would not result in the loss of limited liability of any stockholder of
the Corporation. Any purported transfer of shares of Series I Preferred Stock not made in accordance with this Section 13.08 shall be null and void and any
shares of Series I Preferred Stock purportedly transferred in violation of this Section 13.08(a) shall be automatically redeemed by the Corporation without
consideration and, notwithstanding anything herein to the contrary, shall become treasury shares and may only be disposed of by the Corporation with the
approval of a Majority in Interest of the Series I Preferred Stockholder.

 
(b)        Subject to (i) the provisions of this Section 13.08, (ii) any contractual provisions binding on the Series I Preferred Stockholder and (iii)

provisions of applicable law, including the Securities Act, the shares of Series I Preferred Stock shall be freely transferable.
 
(c)         Nothing contained in this Certificate of Incorporation shall be construed to prevent a disposition or any other type of transfer by any partner

of the Series I Preferred Stockholder of any or all of the issued and outstanding equity or other interests in the Series I Preferred Stockholder.
 
(d)        Notwithstanding the other provisions of this Section 13.08, no transfer of any shares of stock of the Corporation shall be made if such

transfer would violate the then applicable U.S. federal or state securities laws or rules and regulations of the Commission, any U.S. state securities commission
or any other governmental authority with jurisdiction over such transfer.

 
Section  13.09       Limitation on Duties and Reimbursement of Expenses.
 
(a)          To the fullest extent permitted by law, stockholders of the Corporation expressly acknowledge that the Series I Preferred Stockholder is

under no obligation to consider the separate interests of the other stockholders of the Corporation (including the tax consequences to such stockholders) in
deciding whether to cause the Corporation to take (or decline to take) any action, and that, to the fullest extent permitted by law, the Series I Preferred
Stockholder shall not be liable to the other stockholders of the Corporation for monetary damages or equitable relief for losses sustained, liabilities incurred or
benefits not derived by such stockholders in connection with such decisions.

 
(b)         To the fullest extent permitted by law, the Series I Preferred Stockholder may exercise any of the powers granted to it by this Certificate of

Incorporation and perform any of the duties imposed upon it hereunder either directly or by or through its agents, and the Series I Preferred Stockholder shall
not be responsible for any misconduct, negligence or wrongdoing on the part of any such agent appointed by the Series I Preferred Stockholder in good faith.
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(c)          To the fullest extent permitted by law, in connection with any action taken with respect to the Corporate Group, the Series I Preferred
Stockholder may (i) rely and shall be protected in acting or refraining from acting upon any resolution, certificate, statement, instrument, opinion, report,
notice, request, consent, order, bond, debenture or other paper or document believed by it to be genuine and to have been signed or presented by the proper
party or parties and (ii) consult with legal counsel, accountants, appraisers, management consultants, investment bankers and other consultants and advisers
selected by it, and, to the fullest extent permitted by law, any act taken or omitted to be taken in reliance upon the advice or opinion (including an Opinion of
Counsel) of such Persons as to matters that the Series I Preferred Stockholder reasonably believes to be within such Person’s professional or expert competence
shall be conclusively presumed to have been done or omitted in good faith and in accordance with such advice or opinion.

 
(d)         The Series I Preferred Stockholder may, upon written request to the Corporation, be reimbursed for all direct and indirect expenses the

Series I Preferred Stockholder incurs in connection with any action taken with respect to the Corporate Group. Reimbursements pursuant to this Section 13.09
shall be in addition to any reimbursement to the Series I Preferred Stockholder as a result of indemnification pursuant to Section 11.01.
 

ARTICLE XIV
 MISCELLANEOUS

 
Section  14.01       Definitions. The following definitions shall be for all purposes, unless otherwise clearly indicated to the contrary, applied to the

terms used in this Certificate of Incorporation:
 
“Advised Entity” means any fund or vehicle that is advised, sponsored, raised or managed by the Corporation or its Affiliates or any portfolio

investment of any such fund or vehicle.
 
“Affiliate” means, with respect to any Person, any other Person that directly or indirectly through one or more intermediaries controls, is controlled

by or is under common control with, the Person in question.
 
“Associate” means, when used to indicate a relationship with any Person, (a) any corporation, other entity or organization of which such Person is a

director, officer or partner or is, directly or indirectly, the owner of 20% or more of any class of voting stock or other voting interest; (b) any trust or other
estate in which such Person has at least a 20% beneficial interest or as to which such Person serves as trustee or in a similar fiduciary capacity; and (c) any
relative or spouse of such Person, or any relative of such spouse, who has the same principal residence as such Person.

 
“beneficial owner” has the meaning assigned to such term in Rules 13d-3 and 13d-5 under the Exchange Act (and “beneficially own” and

“beneficial ownership” shall each have a correlative meaning).
 
“Board of Directors” has the meaning assigned to such term in Section 4.02.
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“Business Day” means each day that is not a Saturday, Sunday or other day on which banking institutions in New York City are authorized or
required by law to close.

 
“Bylaws” means the bylaws of the Corporation as in effect from time to time.
 
“Certificate of Incorporation” means this Amended and Restated Certificate of Incorporation, as amended and/or restated from time to time,

including pursuant to any certificate of designation relating to any series of Preferred Stock.
 
“Class B Stockholder” has the meaning assigned to such term in the Original Certificate.
 
“Closing Price” for any day means the last sale price on such day, regular way, or in case no such sale takes place on such day, the average of the

closing bid and asked prices on such day, regular way, in either case as reported in the principal consolidated transaction reporting system with respect to
securities listed or admitted for trading on the principal National Securities Exchange on which such class of stock of the Corporation is listed or admitted to
trading or, if such class of stock of the Corporation is not listed or admitted to trading on any National Securities Exchange, the last quoted price on such day
or, if not so quoted, the average of the high bid and low asked prices on such day in the over-the-counter market, as reported by the primary reporting system
then in use in relation to such class of stock of the Corporation, or, if on any such day such class of stock of the Corporation is not quoted by any such
organization, the average of the closing bid and asked prices on such day as furnished by a professional market maker making a market in such class of stock of
the Corporation selected by the Corporation in its sole discretion, or if on any such day no market maker is making a market in such class of stock of the
Corporation, the fair value of such class of stock of the Corporation on such day as determined by the Corporation in its sole discretion.

 
“Code” means the U.S. Internal Revenue Code of 1986, as amended and in effect from time to time. Any reference herein to a specific section or

sections of the Code shall be deemed to include a reference to any corresponding provision of any successor law.
 
“Commission” means the U.S. Securities and Exchange Commission.
 
“Common Stock” has the meaning assigned to such term in Section 4.01(a)(i).
 
“Conflicts Committee” means a committee of the Board of Directors composed entirely of one or more directors who meet the independence

standards (but not the financial literacy or financial expert qualifications) required to serve on an audit committee of a board of directors established by the
Exchange Act and the rules and regulations of the Commission thereunder and by the National Securities Exchange on which the Common Stock is listed for
trading.

 
“Contribution and Indemnification Agreement” means any contribution and indemnification agreement among the Group Partnership and the other

parties thereto providing for the transfer by such other parties to the Group Partnership of all or part of the amounts borne by the Group Partnership, directly or
indirectly, with respect to any “carried interest” or similar profit interest distributed by a Fund pursuant to the obligation of the general partner of a Fund to
return such amounts to the Fund.
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“Control” means the possession, directly or indirectly, of the power to direct or cause the direction of the management or policies of a person,
whether through the ability to exercise voting power, by contract or otherwise.

 
“Controlled Entity” when used with reference to a Person, means any Person controlled by such Person.
 
“Corporate Group” means the Corporation and its Subsidiaries.
 
“Corporation” has the meaning assigned to such term in Article I.
 
“Current Market Price” as of any date of any class of stock of the Corporation means the average of the daily Closing Prices per share of such class

for the 20 consecutive Trading Days immediately prior to such date.
 
“Designated Stock” means the Common Stock and any other stock of the Corporation that is designated as “Designated Stock” from time to time

pursuant to this Certificate of Incorporation (including any certificate of designation relating to any series of Preferred Stock). The Series I Preferred Stock is
not Designated Stock as of the effectiveness of this Certificate of Incorporation.

 
“Designated Subsidiary” of any Person means (a) any corporation, association or other business entity (other than a partnership, joint venture,

limited liability company or similar entity) of which more than 50% of the total ordinary voting power of shares of capital stock entitled (without regard to the
occurrence of any contingency) to vote in the election of directors, managers or trustees thereof (or Persons performing similar functions) or (b) any
partnership, joint venture, limited liability company or similar entity of which more than 50% of the capital accounts, distribution rights, total equity and voting
interests or general or limited partnership interests, as applicable, is, in the case of clauses (a) and (b), at the time owned or controlled, directly or indirectly, by
(1) such Person, (2) such Person and one or more Designated Subsidiaries of such Person or (3) one or more Designated Subsidiaries of such Person. Unless
otherwise specified herein, each reference to a Designated Subsidiary will refer to a Designated Subsidiary of the Corporation (which shall be deemed to
include the Group Partnership and its Designated Subsidiaries), but shall exclude any Advised Entity, irrespective of whether such Advised Entity is
consolidated in the financial statements of the Corporation or such Affiliate.

 
“DGCL” means the Delaware General Corporation Law, as the same exists or as may hereafter be amended from time to time.
 
“Dissolution Event” means an event giving rise to the dissolution, liquidation or winding up of the Corporation.
 
“Exchange Act” means the U.S. Securities Exchange Act of 1934, as amended, supplemented or restated from time to time and any successor to

such statute.
 
“Exchange Agreement” means the Third Amended and Restated Exchange Agreement, dated as of January 1, 2020, among KKR Group Partnership,

KKR Holdings, Old Pubco, and KKR Group Holdings Corp., as it may be amended, supplemented or restated from time to time.
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“Fiscal Year” means a fiscal year of the Corporation.
 
“Former Managing Partner” means KKR Management LLP, in its capacity as the former general partner of KKR & Co. L.P.
 
“Fund” means any fund, investment vehicle or account whose investments are managed or advised by the Corporation (if any) or an Affiliate

thereof.
 
“Group” means a Person that with or through any of its Affiliates or Associates has any contract, arrangement, understanding or relationship for the

purpose of acquiring, holding, voting, exercising investment power or disposing of any stock of the Corporation with any other Person that beneficially owns,
or whose Affiliates or Associates beneficially own, directly or indirectly, stock of the Corporation.

 
“Group Member” means a member of the Corporate Group.
 
“Group Partnership” means, collectively, KKR Group Partnership L.P. and any future partnership designated by the Board of Directors as a Group

Partnership.
 
“Group Partnership Agreement” means, collectively, the Fourth Amended and Restated Limited Partnership Agreement of the Group Partnership

(and the partnership agreement then in effect of any future partnership designated by the Board of Directors as a Group Partnership), as they may each be
amended, supplemented or restated from time to time.

 
“Group Partnership Unit” means, collectively, one Class A partnership unit in each of Group Partnership and any future partnership designated by

the Board of Directors as a Group Partnership issued under its respective Group Partnership Agreement.
 
 “Indemnitee” means, to the fullest extent permitted by law, (a) the Series I Preferred Stockholder, (b) the Former Managing Partner, (c) any Person

who is or was an Affiliate of the Series I Preferred Stockholder or the Former Managing Partner, (d) any Person who is or was a member, partner, Tax Matters
Partner (as defined in the Code as in effect prior to 2018), Partnership Representative (as defined in the Code), officer, director, employee, agent, fiduciary or
trustee of any Group Member, the Group Partnership, the Corporation and its Subsidiaries, the Series I Preferred Stockholder or the Former Managing Partner
or any Affiliate of any Group Member, the Series I Preferred Stockholder or the Former Managing Partner, (e) any Person who is or was serving at the request
of the Corporation or the Former Managing Partner or any Affiliate of the Corporation or the Former Managing Partner as an officer, director, employee,
member, partner, Tax Matters Partner, Partnership Representative, agent, fiduciary or trustee of another Person; provided that a Person shall not be an
Indemnitee by reason of providing, on a fee-for- services basis or similar arms-length compensatory basis, agency, advisory, consulting, trustee, fiduciary or
custodial services and (f) any Person the Corporation in its sole discretion designates as an “Indemnitee” as permitted by applicable law.

 
“Independent Directors” means the members of the Board of Directors who are “independent” as that term is defined in the rules of the New York

Stock Exchange from time to time.
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“Investment Agreement” means the amended and restated investment agreement between KKR & Co. L.P., KKR & Co. (Guernsey) L.P., a
Guernsey limited partnership, formerly known as KKR Private Equity Investors, L.P., and the other parties thereto, dated October 1, 2009, as amended from
time to time.

 
“KKR Associates Holdings” means KKR Associates Holdings L.P., a Cayman limited partnership, and any successor thereto.
 
“KKR Associates Reserve” means KKR Associates Reserve L.P., a Delaware limited partnership, and any successor thereto.
 
“KKR Group Holdings Corp.” means KKR Group Holdings Corp., a Delaware corporation, and any successor thereto.
 
“KKR Group Partnership” means KKR Group Partnership L.P., a Cayman limited partnership, and any successor thereto.
 
“KKR Holdings” means KKR Holdings L.P., a Cayman limited partnership, and any successor thereto.
 
“KKR Intermediate Partnership” means KKR Intermediate Partnership L.P., a Cayman limited partnership, or any successor thereto.
 
“KKR Management LLP” means KKR Management LLP, a Delaware limited liability partnership (formerly known as KKR Management LLC, a

Delaware limited liability company), or any successor thereto.
 
“Majority in Interest of the Series I Preferred Stockholder” means a majority in interest of Class A partners of KKR Management LLP (or persons

deemed to represent such interest) or, with respect to any other successor entity that becomes the Series I Preferred Stockholder, a majority of the common
equity interests of such successor entity.

 
“Merger Agreement” means a written agreement of merger, consolidation or other similar business combination providing for the merger,

consolidation or other combination of the Corporation with or into one or more corporations, limited liability companies, statutory trusts or associations, real
estate investment trusts, common law trusts, unincorporated businesses or other Person permitted by the DGCL, including a partnership (whether general or
limited (including a limited liability partnership or a limited liability limited partnership)), formed under the laws of the State of Delaware or any other state of
the United States of America.

 
“National Securities Exchange” means an exchange registered with the Commission under Section 6(a) of the Exchange Act or any successor

thereto and any other securities exchange (whether or not registered with the Commission under Section 6(a) of the Exchange Act) that the Board of Directors
shall designate as a National Securities Exchange for purposes of this Certificate of Incorporation and the Bylaws.
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“Non-Voting Preferred Stock” means any series of Preferred Stock of the Corporation, other than the Series I Preferred Stock or any other series of
Preferred Stock of the Corporation that is designated as voting Preferred Stock from time to time pursuant to this Certificate of Incorporation or any certificate
of designation relating to any series of Preferred Stock. The 6.00% Series C Mandatory Convertible Preferred Stock is the only Non-Voting Preferred Stock
Outstanding as of the effectiveness of this Certificate of Incorporation.

 
“Notice of Election to Purchase” has the meaning assigned to such term in Section 7.01(b).
 
“Old Pubco” means KKR Group Co. Inc., formerly known as KKR & Co. Inc.
 
 “Old Pubco Incorporation Date” means July 1, 2018.
 
“Opinion of Counsel” means a written opinion of counsel acceptable to the Board of Directors in its discretion.
 
“Original Certificate” means the original certificate of incorporation of Old Pubco, as filed with the Secretary of State of the State of Delaware on

May 3, 2018 and effective on July 1, 2018.
 
“Outstanding” means, with respect to stock of the Corporation, all shares of stock that are issued by the Corporation and reflected as outstanding on

the Corporation’s books and records as of the date of determination; provided, however, that if at any time any Person or Group (other than the Series I
Preferred Stockholder or its Affiliates) beneficially owns 20% or more of any class of stock (treating the Series I Preferred Stock as a separate class, and not
part of the class of Preferred Stock, for this purpose), all such shares of stock owned by such Person or Group shall not be entitled to be voted on any matter
and shall not be considered to be Outstanding when sending notices of a meeting of stockholders of the Corporation to vote on any matter (unless otherwise
required by law), calculating required votes, determining the presence of a quorum or for other similar purposes under this Certificate of Incorporation (such
shares of stock shall not, however, be treated as a separate class of stock for purposes of this Certificate of Incorporation); provided further, that the foregoing
limitation shall not apply (i) to any Person or Group who acquired 20% or more of any shares of stock of any class then Outstanding directly from the Series I
Preferred Stockholder or its Affiliates, (ii) to any Person or Group who acquired 20% or more of any shares of stock of any class then Outstanding directly or
indirectly from a Person or Group described in clause (i) provided that the Board of Directors shall have notified such Person or Group in writing that such
limitation shall not apply or (iii) to any Person or Group who acquired 20% or more of any such shares of stock with the prior approval of the Board of
Directors. The determinations of the matters described in clauses (i), (ii) and (iii) of the foregoing sentence shall be conclusively determined by the Board of
Directors, which determination shall be final and binding on all stockholders of the Corporation.

 
“Person” means an individual or a corporation, limited liability company, partnership, joint venture, trust, unincorporated organization, association

(including any group, organization, co-tenancy, plan, board, council or committee), government (including a country, state, county, or any other governmental
or political subdivision, agency or instrumentality thereof) or other entity (or series thereof).

 
“Preferred Stock” has the meaning set forth in Section 4.01(a)(ii).
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“Purchase Date” means the date determined by the Corporation as the date for purchase of all Outstanding stock of a certain class (other than shares
owned by the Series I Preferred Stockholder and its Affiliates) pursuant to Article VII.

 
“Registration Statement” shall have the meaning set forth in the Investment Agreement.
 
“Securities” means any debt or equity securities of an issuer and its Designated Subsidiaries and other Controlled Entities, including common and

preferred stock, interests in limited partnerships and interests in limited liability companies (including warrants, rights, put and call options and other options
relating thereto or any combination thereof), notes, bonds, debentures, trust receipts and other obligations, instruments or evidences of indebtedness, choses in
action, other property or interests commonly regarded as securities, interests in real property, whether improved or unimproved, interests in oil and gas
properties and mineral properties, short-term investments commonly regarded as money-market investments, bank deposits and interests in personal property
of all kinds, whether tangible or intangible, and any securities convertible into, or exercisable or exchangeable for, any of the foregoing.

 
“Securities Act” means the U.S. Securities Act of 1933, as amended, supplemented or restated from time to time and any successor to such statute.
 
“Series I Liquidation Value” means $0.01 per share of Series I Preferred Stock.
 
“Series I Preferred Stock” means the Series I Preferred Stock having the designations, rights, powers and preferences set forth in Article XIII.
 
“Series I Preferred Stockholder” means KKR Management LLP (including in its prior role and status as the Class B Stockholder of Old Pubco

pursuant to the Original Certificate) and any successor or permitted assign that owns the Series I Preferred Stock at the applicable time.
 
“Subsidiary” means, with respect to any Person, (a) a corporation of which more than 50% of the voting power of shares entitled (without regard to

the occurrence of any contingency) to vote in the election of directors or other governing body of such corporation is owned, directly or indirectly, at the date
of determination, by such Person, by one or more Subsidiaries of such Person or a combination thereof, (b) a partnership (whether general or limited) in which
such Person or a Subsidiary of such Person is, at the date of determination, a general or limited partner of such partnership, but only if more than 50% of the
partnership interests of such partnership (considering all of the partnership interests of the partnership as a single class) is owned, directly or indirectly, at the
date of determination, by such Person, by one or more Subsidiaries of such Person, or a combination thereof, (c) any other Person (other than a corporation or a
partnership) in which such Person, one or more Subsidiaries of such Person, or a combination thereof, directly or indirectly, at the date of determination, has (i)
at least a majority ownership interest or (ii) the power to elect or direct the election of a majority of the directors or other governing body of such Person or (d)
any other Person the financial information of which is consolidated by such Person for financial reporting purposes under U.S. GAAP.

 
“Trading Day” means a day on which the principal National Securities Exchange on which such stock of the Corporation of any class is listed or

admitted to trading is open for the transaction of business or, if a class of stock of the Corporation is not listed or admitted to trading on any National Securities
Exchange, a day on which banking institutions in New York City generally are open.
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“transfer”, when used in this Certificate of Incorporation with respect to shares of stock of the Corporation, shall include (i) with respect to any
share of Series I Preferred Stock held by the Series I Preferred Stockholder, a sale, assignment, gift, pledge, encumbrance, hypothecation, mortgage, exchange
or any other disposition by law or otherwise, and (ii) with respect to shares of any other stock of the Corporation, a sale, assignment, gift, exchange or any
other disposition by law or otherwise, including any transfer upon foreclosure of any pledge, encumbrance, hypothecation or mortgage.

 
“Transfer Agent” means such bank, trust company or other Person (including the Series I Preferred Stockholder or one of its Affiliates) as shall be

appointed from time to time by the Board of Directors to act as registrar and transfer agent for the Common Stock and the Preferred Stock (other than Series I
Preferred Stock).

 
“U.S. GAAP” means U.S. generally accepted accounting principles consistently applied.
 
Section  14.02       Invalidity of Provisions. If any provision of this Certificate of Incorporation is or becomes invalid, illegal or unenforceable in any

respect, the validity, legality and enforceability of the remaining provisions contained herein shall not be affected thereby.
 
Section  14.03       Construction; Section Headings. For purposes of this Certificate of Incorporation, unless the context otherwise requires, (i)

references to “Articles”, “Sections” and “clauses” refer to articles, sections and clauses of this Certificate of Incorporation and (ii) the term “include” or
“includes” means includes, without limitation, and “including” means including, without limitation. Section headings in this Certificate of Incorporation are for
convenience of reference only and shall not be given any substantive effect in limiting or otherwise construing any provision herein.
 

ARTICLE XV
 SUNSET DATE AMENDMENT

 
Section 15.01        Sunset Date Amendment.  This Article XV and any changes to the other provisions of the Certificate of Incorporation specified in

this Article XV shall only become effective on the Sunset Date.

Section 15.02        Definitions.  Unless otherwise specified herein, the following terms apply only to this Article XV of this Certificate of
Incorporation:

“Co-Founders” means Henry R. Kravis and George R. Roberts (each, a “Co-Founder”).

“KKR Group” means (A) the Corporation and KKR Management LLP, (B) any direct or indirect subsidiaries of the Corporation, including but not
limited to KKR Group Partnership and its direct and indirect subsidiaries (not including portfolio companies, joint ventures or other equity stakes in third
parties), (C) KKR Holdings, KKR Associates Holdings. and KKR Associates Reserve, their respective general partners, and their respective direct and indirect
subsidiaries, and (D) any investment fund, account or vehicle that is managed, advised or sponsored by any direct or indirect subsidiary of the Corporation.
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“Sunset Date” means the earlier of (i) the six-month anniversary of the Sunset Trigger Date (unless following the Sunset Trigger Date, KKR
Management LLP determines in its sole discretion that the Sunset Date should occur earlier, in which case the Sunset Date shall be such earlier date of filing of
an amended and/or restated certification of incorporation accelerating such date) and (ii) December 31, 2026.

“Sunset Trigger Date” means the first date on which the death or Permanent Disability of both Co-Founders has been determined to have occurred.

“Permanent Disability” means, as to any person, any mental disability or incapacity which (i) is reasonably expected to be permanent and has
continued for a period of 120 consecutive days and (ii) would materially and adversely affect such person’s ability to perform, cause, or make determinations
with respect to, such person’s duties and obligations that are materially relevant to such person’s then position with the KKR Group, including the voting by
KKR Management LLP of the sole share of Series I Preferred Stock. Any question as to the existence, extent, or potentiality of the applicable Co-Founder’s
Permanent Disability upon which such Co-Founder and the Board of Directors cannot agree shall be determined by a qualified, independent physician selected
by such board and approved by such Co-Founder (or an authorized representative) (which approval shall not be unreasonably withheld, delayed or
conditioned). The physician selected shall determine, according to the facts then available, whether and when a Permanent Disability has occurred. The
determination of any such physician shall be final and conclusive for all purposes of this Certificate of Incorporation.

Section 15.03        Amendments.  On the Sunset Date:

A. Section 6.04 (Non-Voting Preferred Stock) and Article XIII (Terms of Series I Preferred Stock) of this Certificate of Incorporation shall be
deemed to be deleted in their entirety and all references to Section 6.04, Article XIII and any sections thereof in the other provisions of this
Certificate of Incorporation shall be deemed to be deleted.

B. References to “the Series I Preferred Stockholder,” “Series I Preferred Stockholder and its Affiliates” and “any Affiliate of the Series I
Preferred Stockholder” in Article VII (Right to Acquire Stock of the Corporation) of this Certificate of Incorporation shall be deemed to be
deleted and disregarded. References to “the Series I Preferred Stockholder” in Section 11.01(e) (Indemnification and Advancement) of this
Certificate of Incorporation shall be replaced with, and shall be deemed to be a reference to, “KKR Management LLP.” References to “the
Series I Preferred Stockholder” in Section 6.01 (Sales, Exchanges or Other Dispositions of the Corporation’s Assets), Section 6.02
(Mergers, Consolidations and Other Business Combinations), Section 8.03 (Action Without a Meeting) and Section 9.01 (Outside
Activities) of this Certificate of Incorporation shall be deemed to be deleted and disregarded.

C. The Series I Preferred Stock shall be cancelled and retired and shall not be reissued, and a Certificate of Retirement in respect of the Series
I Preferred Stock shall be filed with the Delaware Secretary State, following which (subject to any increase or decrease in the authorized
number of shares of any class or series of capital stock, or the creation, elimination, retirement, cancellation, reclassification or other
change in respect of any class or series of capital stock, in each case occurring after the date of the original adoption of this Article XV and
before the Sunset Date) Section 4.01 (Capitalization) of this Certificate of Incorporation shall be amended to read in its entirety as follows:
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Section 4.01          Capitalization.

(a)           The total number of shares of all classes of stock that the Corporation shall have authority to issue is 5,000,000,000 which shall be divided
into two classes as follows:

(i). 3,500,000,000 shares of common stock, $0.01 par value per share (“Common Stock”); and
 

(ii). 1,500,000,000 shares of preferred stock, $0.01 par value per share (“Preferred Stock”), of which (y) 23,000,000 shares are
designated as the “6.00% Series C Mandatory Convertible Preferred Stock” and (z) the remaining 1,477,000,000 shares may be
designated from time to time in accordance with this Article IV.

(b)          Common Stock may be issued from time to time by the Corporation for such consideration as may be fixed by the Board of Directors of
the Corporation (the “Board of Directors”).

 
(c)         The number of authorized shares of Common Stock or Preferred Stock may be increased or decreased (but not below the number of shares

thereof then outstanding) by the affirmative vote of the holders of a majority of the voting power of the outstanding capital stock entitled to vote thereto,
irrespective of the provisions of Section 242(b)(2) of the DGCL (or any successor provision thereto), and no separate vote of the holders of the Common Stock
or Preferred Stock, voting together or separately as a class shall be required therefor, unless a vote of the holders of any such class or series is expressly
required pursuant to this Certificate of Incorporation.

 
D.           Section 5.02 (Voting) of this Certificate of Incorporation shall be deemed to be amended and restated to read in its entirety as follows:

Section 5.02         Voting. Each record holder of Common Stock, as such, shall have one vote for each share of Common Stock that is Outstanding in
his, her or its name on the books of the Corporation on all matters on which stockholders are entitled to vote generally. Except as otherwise required by law,
holders of Common Stock shall not be entitled to vote on any amendment to this Certificate of Incorporation (including any certificate of designation relating
to any series of Preferred Stock) that relates solely to the terms of one or more outstanding series of Preferred Stock if the holders of such affected series are
entitled, either separately or together with the holders of one or more other such series, to vote thereon pursuant to this Certificate of Incorporation (including
any certificate of designation relating to any series of Preferred Stock) or pursuant to the DGCL.
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E.             Paragraphs (b), (c) and (f) of Section 6.03 (Amendments of the Certificate of Incorporation) of this Certificate of Incorporation shall be
deemed to be amended and restated to read in their entirety as follows:

Section 6.03          Amendments of the Certificate of Incorporation.

(b)           Notwithstanding the provisions of Sections 6.03(a) and 6.06, no amendment to this Certificate of Incorporation or the Bylaws may enlarge
the obligations of any stockholder without its consent, unless such shall be deemed to have occurred as a result of an amendment approved pursuant to Section
6.03(c).

(c)            Except as provided in Section 6.02, any amendment that would have a material adverse effect on the rights or preferences of any class of
stock of the Corporation in relation to other classes of stock of the Corporation must be approved by the holders of not less than a majority of the Outstanding
stock of the class affected.

(f)            Notwithstanding the provisions of Section 6.03(a), no provision of this Certificate of Incorporation that requires the vote of stockholders
holding a percentage of the voting power of Outstanding Designated Stock to take any action shall be amended, altered, changed, repealed or rescinded in any
respect that would have the effect of reducing such voting percentage unless such amendment is approved by the written consent or the affirmative vote of
stockholders whose aggregate Outstanding Designated Stock constitutes not less than the voting or consent requirement sought to be reduced.

F.             Section 8.01 (Special Meetings) shall be deemed to be amended and restated to read in its entirety as follows:

              Section 8.01           Special Meetings. Except as otherwise required by law and subject to the rights of the holders of any series of Preferred
Stock, special meetings of the stockholders of the Corporation for any purpose or purposes may be called at any time only by or at the direction of (i) the Board
of Directors, or (ii) stockholders of the Corporation representing 50% or more of the voting power of the Outstanding stock of the Corporation of the class or
classes for which a meeting is proposed and relating to such matters for which such class or classes are entitled to vote at such meeting. Stockholders of the
Corporation shall call a special meeting by delivering to the Board of Directors one or more requests in writing stating that the signing stockholders wish to call
a special meeting and indicating the purposes for which the special meeting is to be called. Within 60 days after receipt of such a call from stockholders or
within such greater time as may be reasonably necessary for the Corporation to comply with any statutes, rules, regulations, listing, agreements or similar
requirements governing the holding of a meeting or the solicitation of proxies for use at such a meeting, notice of such meeting shall be given in accordance
with the DGCL. A special meeting shall be held at a time and place determined by the Board of Directors in its sole discretion on a date not less than 10 days
nor more than 60 days after notice of the meeting is given. To the fullest extent permitted by law, the Board of Directors shall have full power and authority
concerning the satisfaction of the foregoing requirements of this Section 8.01 and any similar matters.
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G.            Section 9.02 (Approval and Waiver) shall be deemed to be amended and restated to read in its entirety as follows:

                Section 9.02          Approval and Waiver. Subject to the terms of Section 9.01, but otherwise notwithstanding anything to the contrary in
this Certificate of Incorporation, (i) the engagement in competitive activities by any Indemnitee in accordance with the provisions of this Article IX is hereby
deemed approved by the Corporation and all stockholders, (ii) it shall not be a breach of any Indemnitee’s duties or any other obligation of any type whatsoever
of any Indemnitee if the Indemnitee engages in any such business interests or activities in preference to or to the exclusion of any Group Member, (iii) the
Indemnitees shall have no obligation hereunder or as a result of any duty otherwise existing at law, in equity or otherwise to present business opportunities to
any Group Member and (iv) the Corporation hereby waives and renounces any interest or expectancy in such activities such that the doctrine of “corporate
opportunity” or other analogous doctrine shall not apply to (A) any such Indemnitee or (B) prior to the Sunset Date (as defined in Section 15.02), KKR
Management LLP.

H.            Section 14.01 (Definitions) shall be deemed to be amended as follows:

a. The following definitions shall be deleted in their entirety: “Majority in Interest of the Series I Preferred Stockholder,” “Non-Voting
Preferred Stock,” “Series I Liquidation Value,” “Series I Preferred Stock” and “Series I Preferred Stockholder.”

b. References in the definitions of “Designated Stock,” “Indemnitee,” “Outstanding,” “transfer” and “Transfer Agent” to Series I
Preferred Stockholder shall be changed to KKR Management LLP and references to Series I Preferred Stock and Series II Preferred
Stock in such definitions shall be disregarded.

Section 15.04        Other Amendments.  Effective on the Sunset Date, this Certificate of Incorporation shall be deemed amended to reflect (i) any
other conforming changes relating to the changes described in this Article XV and (ii) any other changes to this Certificate of Incorporation not reflected herein
as the Board of Directors may consent to with the approval of the Series I Preferred Stockholder and any other approval required by applicable law.

[Remainder of Page Intentionally Left Blank]
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IN WITNESS WHEREOF, the Corporation has caused this Amended and Restated Certificate of Incorporation to be executed by its duly authorized officer this
31th day of May, 2022.
 
 KKR AUBERGINE INC.
   
 By: /s/ David J. Sorkin  
  Name:David J. Sorkin
  Title:Secretary
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ANNEX I
 

[See Attached]
 



CERTIFICATE OF DESIGNATIONS
 OF

 6.00% SERIES C MANDATORY CONVERTIBLE PREFERRED STOCK
 OF

 KKR & CO. INC.
 

Section 1.     Designation and Number of Shares. Pursuant to the Charter, there is hereby created out of the authorized and unissued shares of
preferred stock of the Corporation, par value $0.01 per share (“Preferred Stock”), a series of Preferred Stock consisting of 23,000,000 shares of Preferred Stock
designated as the “6.00% Series C Mandatory Convertible Preferred Stock” (the “Mandatory Convertible Preferred Stock”). Such number of shares may be
increased or decreased by resolution of the Board of Directors or any duly authorized committee thereof, subject to the terms and conditions hereof and the
requirements of applicable law; provided that (i) no increase shall cause the number of authorized shares of Mandatory Convertible Preferred Stock to exceed
the total number of authorized shares of Preferred Stock and (ii) no decrease shall reduce the number of shares of Mandatory Convertible Preferred Stock to a
number less than the number of such shares then outstanding.

 
Section 2.     General Matters; Ranking. Each share of Mandatory Convertible Preferred Stock shall be identical in all respects to every other

share of Mandatory Convertible Preferred Stock. The Mandatory Convertible Preferred Stock, with respect to dividend rights and/or distribution rights upon
the liquidation, winding‑up or dissolution, as applicable, of the Corporation, shall rank (i) senior to each class or series of Junior Stock, (ii) on parity with each
class or series of Parity Stock, (iii) junior to each class or series of Senior Stock and (iv) junior to the Corporation’s existing and future indebtedness and other
liabilities. In addition, with respect to dividend rights and distribution rights upon the liquidation, winding‑up or dissolution of the Corporation, the Mandatory
Convertible Preferred Stock will be structurally subordinated to any existing and future indebtedness and other liabilities of each of its Subsidiaries.

 
Section 3.     Standard Definitions. As used herein with respect to Mandatory Convertible Preferred Stock:
 
“Accumulated Dividend Amount” means, with respect to any Fundamental Change, the aggregate amount of undeclared, accumulated and unpaid

dividends, if any, for Dividend Periods prior to the relevant Fundamental Change Effective Date, including for the partial Dividend Period, if any, from, and
including, the Dividend Payment Date immediately preceding such Fundamental Change Effective Date to, but excluding, such Fundamental Change Effective
Date, subject to the last sentence of Section 10(a).

 
“Acquisition Termination Conversion Rate” means a rate equal to the Fundamental Change Conversion Rate, assuming for such purpose that the

date on which the Corporation provides notice of Acquisition Termination Redemption is the Fundamental Change Effective Date, and that the Acquisition
Termination Share Price is the Fundamental Change Stock Price.

 
“Acquisition Termination Dividend Amount” means an amount of cash equal to the sum of:

(i) the Fundamental Change Dividend Make‑Whole Amount; and
 

(ii) the Accumulated Dividend Amount,
 
assuming in each case, for such purpose that the date on which the Corporation provides notice of Acquisition Termination Redemption is the Fundamental
Change Effective Date.
 

“Acquisition Termination Event” means either (1) the Merger Agreement is terminated or (2) the Corporation determines in its reasonable judgment
that the Acquisition will not occur.
 



“Acquisition Termination Make‑Whole Amount” means, for each share of Mandatory Convertible Preferred Stock, an amount payable in cash equal
to $50.00 plus accumulated and unpaid dividends to, but excluding, the Acquisition Termination Redemption Date (whether or not declared); provided,
however, that if the Acquisition Termination Share Price exceeds the Initial Price, the Acquisition Termination Make‑Whole Amount will equal the Reference
Amount, which may be paid in cash, shares of Common Stock or a combination thereof pursuant to Section 6.

 
“Acquisition Termination Market Value” means the Average VWAP per share of Common Stock over the 20 consecutive Trading Day period

commencing on, and including, the second Trading Day following the date on which the Corporation provides notice of an Acquisition Termination
Redemption.

 
“Acquisition Termination Redemption” shall have the meaning set forth in Section 6.
 
“Acquisition Termination Redemption Date” means the date specified by the Corporation in its notice of Acquisition Termination Redemption that

is not less than 30 nor more than 60 days following the date on which the Corporation provides notice of such Acquisition Termination Redemption; provided
that such date shall be a Business Day; provided, further, that, if the Acquisition Termination Share Price is greater than the Initial Price and the Corporation
elects to:

(i) pay cash in lieu of delivering all or any portion of the shares of Common Stock equal to the Acquisition Termination Conversion Rate, or

(ii) deliver shares of Common Stock in lieu of all or any portion of the Acquisition Termination Dividend Amount,
      
the Acquisition Termination Redemption Date will be the second Business Day following the last Trading Day of the 20 consecutive Trading Day period used
to determine the Acquisition Termination Market Value.
 

“Acquisition Termination Share Price” means the Average VWAP per share of Common Stock over the 10 consecutive Trading Day period ending
on, and including, the Trading Day immediately preceding the date on which the Corporation provides notice of Acquisition Termination Redemption.

 
“ADRs” shall have the meaning set forth in Section 15.
 
“Agent Members” shall have the meaning set forth in Section 21(a).
 
“Applicable Market Value” means the Average VWAP per share of Common Stock over the Settlement Period.
 
“Average Price” shall have the meaning set forth in Section 4(c)(iii).
 
“Average VWAP” per share over a certain period means the arithmetic average of the VWAP per share for each Trading Day in the relevant period.
 
“Averaging Period” shall have the meaning set forth in Section 14(a)(v).
 
“Board of Directors” shall have the meaning set forth in the recitals.
 
“Business Day” means any day other than a Saturday or Sunday or any other day on which commercial banks in New York City are authorized or

required by law or executive order to close.
 
“Bylaws” means the Bylaws of the Corporation, as they may be amended or restated from time to time.
 
“Certificate of Designations” shall have the meaning set forth in the recitals.
 
“Charter” shall have the meaning set forth in the recitals.

 



 “Clause A Distribution” shall have the meaning set forth in Section 14(a)(iii).
 
“Clause B Distribution” shall have the meaning set forth in Section 14(a)(iii).
 
“Clause C Distribution” shall have the meaning set forth in Section 14(a)(iii).
 
“Close of Business” means 5:00 p.m., New York City time.
 
“Common Stock” means the common stock, par value $0.01 per share, of the Corporation, subject to Section 15.
 
“Continuing KKR Person” means, immediately prior to and immediately following any relevant date of determination, (i) an individual who (a) is

an executive of the KKR Group, (b) devotes substantially all of his or her business and professional time to the activities of the KKR Group and (c) did not
become an executive of the KKR Group or begin devoting substantially all of his or her business and professional time to the activities of the KKR Group in
contemplation of a Fundamental Change, or (ii) any “person” in which any one or more of such individuals directly or indirectly, singly or as a group, holds a
majority of the controlling interests.

 
“Conversion and Dividend Disbursing Agent” means American Stock Transfer & Trust Company, LLC, the Corporation’s duly appointed

conversion and dividend disbursing agent for Mandatory Convertible Preferred Stock, and any successor appointed under Section 16.
 
“Conversion Date” shall mean the Mandatory Conversion Date, the Fundamental Change Conversion Date or the Early Conversion Date, as

applicable.
 
“Corporation” shall have the meaning set forth in the recitals.
 
“Depositary” means DTC or its nominee or any successor appointed by the Corporation.
 
“Dividend Payment Date” means March 15, June 15, September 15 and December 15 of each year to, and including, September 15, 2023.
 
“Dividend Period” means the period from, and including, a Dividend Payment Date to, but excluding, the next Dividend Payment Date.
 
“Dividend Rate” shall have the meaning set for in Section 4(a).
 
“DTC” means The Depository Trust Company.
 
“Early Conversion” shall have the meaning set forth in Section 9(a).
 
“Early Conversion Additional Conversion Amount” shall have the meaning set forth in Section 9(b)(i).
 
“Early Conversion Average Price” shall have the meaning set forth in Section 9(b)(ii).
 
“Early Conversion Date” shall have the meaning set forth in Section 11(b).
 
“Early Conversion Settlement Period” shall have the meaning set forth in Section 9(b)(ii).
 
“Effective Date” shall mean the first date on which the shares of Common Stock trade on the Relevant Stock Exchange, regular way, reflecting the

relevant share split or share combination, as applicable.
 



“Ex‑Date” means the first date on which the shares of Common Stock trade on the applicable exchange or in the applicable market, regular way,
without the right to receive the issuance, dividend or distribution in question, from the Corporation or, if applicable, from the seller of the Common Stock on
such exchange or market (in the form of due bills or otherwise) as determined by such exchange or market.

 
“Exchange Act” means the Securities Exchange Act of 1934, as amended, and the rules and regulations thereunder.
 
“Exchange Property” shall have the meaning set forth in Section 15.
 
“Existing Series I Preferred Stock” means the preferred stock, with a liquidation value of $0.01 per share, of the Corporation.
 
“Expiration Date” shall have the meaning set forth in Section 14(a)(v).
 
“Fixed Conversion Rates” means the Maximum Conversion Rate and the Minimum Conversion Rate.
 
“Floor Price” shall have the meaning set forth in Section 4(e)(ii).
 
A “Fundamental Change” shall be deemed to have occurred, at any time after the Initial Issue Date of the Mandatory Convertible Preferred Stock, if

any of the following occurs:
 

(i) the consummation of (A) any recapitalization, reclassification or change of the Common Stock (other than changes resulting from a
subdivision or combination or change in par value) as a result of which the Common Stock would be converted into, or exchanged for,
stock, other securities, other property or assets (including cash or a combination thereof); (B) any consolidation, merger or other
combination of the Corporation or binding share exchange pursuant to which the Common Stock will be converted into, or exchanged for,
stock, other securities or other property or assets (including cash or a combination thereof); or (C) any sale, lease or other transfer or
disposition in one transaction or a series of transactions of all or substantially all of the consolidated assets of the Corporation and its
Subsidiaries taken as a whole, to any person other than a Continuing KKR Person or one or more of the Corporation’s Wholly‑ Owned
Subsidiaries;

 
(ii) any “person” or “group” (as such terms are used for purposes of Sections 13(d) and 14(d) of the Exchange Act, whether or not applicable),

other than the Corporation, any of its Wholly‑Owned Subsidiaries, a Continuing KKR Person or any of the Corporation’s or its
Wholly‑Owned Subsidiaries’ employee benefit plans (or any person or entity acting solely in its capacity as trustee, agent or other fiduciary
or administrator of any such plan), filing a Schedule TO or any schedule, form or report under the Exchange Act disclosing that such
person or group has become the “beneficial owner” (as defined in Rule 13d‑3 under the Exchange Act), directly or indirectly, of more than
50% of the total voting power in the aggregate of all classes of capital stock then outstanding entitled to vote generally in elections of the
Corporation’s directors; or

 
(iii) the Common Stock (or other common stock constituting Exchange Property) ceases to be listed or quoted for trading on NYSE, the Nasdaq

Global Select Market or the Nasdaq Global Market (or another U.S. national securities exchange or any of their respective successors).
 

However, a transaction or transactions described in clause (i) or clause (ii) above will not constitute a Fundamental Change if at least 90% of the
consideration received or to be received by holders of the Common Stock, excluding cash payments for fractional shares or pursuant to statutory appraisal
rights, in connection with such transaction or transactions consists of shares of common stock that are listed or quoted on any of NYSE, the Nasdaq Global
Select Market or the Nasdaq Global Market (or any of their respective successors) or will be so listed or quoted when issued or exchanged in connection with
such transaction or transactions and as a result of such transaction or transactions such consideration (excluding cash payments for fractional shares or pursuant
to statutory appraisal rights) becomes the Exchange Property.
 



“Fundamental Change Conversion” shall have the meaning set forth in Section 10(a)(i).
 
“Fundamental Change Conversion Date” shall have the meaning set forth in Section 11(c).
 
“Fundamental Change Conversion Period” means the period beginning on, and including, the Fundamental Change Effective Date and ending at the

Close of Business on the date that is 20 calendar days after the Fundamental Change Effective Date (but in no event later than September 15, 2023). If the
Corporation provides the Fundamental Change Notice later than the second Business Day following the Fundamental Change Effective Date, the Fundamental
Change Conversion Period shall be extended by a number of days equal to the number of days from, and including, the Fundamental Change Effective Date to,
but excluding, the date of such Fundamental Change Notice; provided, however, that the Fundamental Change Conversion Period shall not be extended beyond
September 15, 2023.

 
“Fundamental Change Conversion Rate” means, for any Fundamental Change Conversion, the conversion rate per share of the Mandatory

Convertible Preferred Stock set forth in the table below for the Fundamental Change Effective Date and the Fundamental Change Stock Price applicable to
such Fundamental Change:
 
 Fundamental Change Stock Price
Fundamental Change Effective Date $25.00 $30.00 $35.00 $40.00 $42.87 $45.00 $50.00 $55.00 $60.00 $70.00 $80.00 $100.00
August 14, 2020 1.2338 1.2165 1.1989 1.1834 1.1758 1.1707 1.1608 1.1531 1.1474 1.1402 1.1365 1.1343
September 15, 2021 1.2902 1.2637 1.2365 1.2126 1.2009 1.1933 1.1785 1.1676 1.1598 1.1505 1.1463 1.1442
September 15, 2022 1.3567 1.3219 1.2802 1.2416 1.2229 1.2110 1.1892 1.1747 1.1656 1.1570 1.1545 1.1543
September 15, 2023 1.4285 1.4285 1.4285 1.2500 1.1663 1.1662 1.1662 1.1662 1.1662 1.1662 1.1662 1.1662
 

The exact Fundamental Change Stock Price and Fundamental Change Effective Date may not be set forth in the table, in which case:
 

(i) if the Fundamental Change Stock Price is between two Fundamental Change Stock Price amounts in the table above or the Fundamental
Change Effective Date is between two Fundamental Change Effective Dates in the table above, the Fundamental Change Conversion Rate
shall be determined by a straight‑line interpolation between the Fundamental Change Conversion Rates set forth for the higher and lower
Fundamental Change Stock Price amounts and the earlier and later Fundamental Change Effective Dates, as applicable, based on a 365 or
366‑day year, as applicable;

 
(ii) if the Fundamental Change Stock Price is in excess of $100.00 per share (subject to adjustment in the same manner as adjustments are

made to the Fundamental Change Stock Prices in the column headings of the table above), then the Fundamental Change Conversion Rate
shall be the Minimum Conversion Rate; and

 
(iii) if the Fundamental Change Stock Price is less than $25.00 per share (subject to adjustment in the same manner as adjustments are made to

the Fundamental Change Stock Prices in the column headings of the table above), then the Fundamental Change Conversion Rate shall be
the Maximum Conversion Rate.

 
The Fundamental Change Stock Prices in the column headings in the table above are each subject to adjustment as of any date on which the Fixed

Conversion Rates are adjusted. The adjusted Fundamental Change Stock Prices shall equal (x) the Fundamental Change Stock Prices applicable immediately
prior to such adjustment, multiplied by (y) a fraction, the numerator of which is the Minimum Conversion Rate immediately prior to the adjustment giving rise
to the Fundamental Change Stock Price adjustment and the denominator of which is the Minimum Conversion Rate as so adjusted. The Fundamental Change
Conversion Rates set forth in the table above will be each subject to adjustment in the same manner and at the same time as each Fixed Conversion Rate as set
forth in Section 14.
 



“Fundamental Change Conversion Right” shall have the meaning set forth in Section 10(a).
 
“Fundamental Change Dividend Make‑Whole Amount” shall have the meaning set forth in Section 10(a)(ii).
 
“Fundamental Change Effective Date” shall mean the effective date of the relevant Fundamental Change.
 
“Fundamental Change Notice” shall have the meaning set forth in Section 10(b).
 
“Fundamental Change Stock Price” means, for any Fundamental Change, the price paid (or deemed paid) per share of Common Stock in the

Fundamental Change, which shall equal (i) if all holders of Common Stock receive only cash in such Fundamental Change, the amount of cash paid per share
of Common Stock in such Fundamental Change, and (ii) in all other cases, the Average VWAP per share of Common Stock over the 10 consecutive Trading
Day period ending on, and including, the Trading Day immediately preceding the Fundamental Change Effective Date.

 
“Global Preferred Certificate” shall have the meaning set forth in Section 21(a).
 
“Global Preferred Share” shall have the meaning set forth in Section 21(a).
 
“Holder” means each Person in whose name shares of Mandatory Convertible Preferred Stock are registered, who shall be treated by the

Corporation and the Registrar as the absolute owner of those shares of Mandatory Convertible Preferred Stock for the purpose of making payment and settling
conversions and for all other purposes.

 
“Initial Dividend Threshold” shall have the meaning set forth in Section 14(a)(iv).
 
“Initial Issue Date” means August 14, 2020, the first original issue date of shares of the Mandatory Convertible Preferred Stock of KKR Group Co.

Inc. (“Old Pubco”).
 
“Initial Price” means $50.00, divided by the Maximum Conversion Rate, which quotient is initially equal to approximately $35.00.
 
“Junior Stock” means (i) the Common Stock, (ii) the Existing Series I Preferred Stock and (iii) each other class or series of capital stock of the

Corporation established after the Initial Issue Date, the terms of which do not expressly provide that such class or series ranks either (x) senior to the
Mandatory Convertible Preferred Stock as to dividend rights and distribution rights upon the Corporation’s liquidation, winding‑up or dissolution or (y) on
parity with the Mandatory Convertible Preferred Stock as to dividend rights or and distribution rights upon the Corporation’s liquidation, winding‑up or
dissolution.

 
“KKR Fund” shall have the meaning set forth in the definition of “KKR Group.”
 
“KKR Group” means the KKR Group Partnership, the direct and indirect parents (including, without limitation, general partners) of the KKR Group

Partnership (the “Parent Entities”), any direct or indirect Subsidiaries of the Parent Entities or the KKR Group Partnership, the general partner or similar
controlling entities of any investment or vehicle that is managed, advised or sponsored by the KKR Group (“KKR Fund”) and any other entity through which
any of the foregoing directly or indirectly conduct its business, but shall exclude any company in which a KKR Fund has an investment.

 
“KKR Group Partnership” means KKR Group Partnership L.P.
 
“Liquidation Dividend Amount” shall have the meaning set forth in Section 5(a).
 
“Liquidation Preference” means, as to Mandatory Convertible Preferred Stock, $50.00 per share.

 



“Mandatory Conversion” shall have the meaning set forth in Section 8(a).
 
“Mandatory Conversion Additional Conversion Amount” shall have the meaning set forth in Section 8(c)(i).
 
“Mandatory Conversion Date” means the second Business Day immediately following the last Trading Day of the Settlement Period. The

Mandatory Conversion Date is expected to be September 15, 2023. If the Mandatory Conversion Date occurs after September 15, 2023 (whether because a
Scheduled Trading Day during the Settlement Period is not a Trading Day due to the occurrence of a Market Disruption Event or otherwise), no interest or
other amounts will accrue as a result of such postponement.

 
“Mandatory Conversion Rate” shall have the meaning set forth in Section 8(b).
 
“Mandatory Convertible Preferred Stock” shall have the meaning set forth in Section 1 of this Certificate of Designations.
 
“Market Disruption Event” means (i) a failure by the Relevant Stock Exchange to open for trading during its regular trading session; or (ii) the

occurrence or existence, prior to 1:00 p.m., New York City time, on any Scheduled Trading Day for the Common Stock, for more than a one half‑hour period in
the aggregate during regular trading hours, of any suspension or limitation imposed on trading (by reason of movements in price exceeding limits permitted by
the Relevant Stock Exchange or otherwise) in the Common Stock.

 
“Maximum Conversion Rate” shall have the meaning set forth in Section 8(b)(iii).
 
“Merger Agreement” means the Agreement and Plan of Merger, dated as of July 7, 2020, among Magnolia Parent LLC, Magnolia Merger Sub

Limited, Global Atlantic, Global Atlantic Financial Life Limited, LAMC LP, and Goldman Sachs & Co. LLC, solely in its capacity as the Equity
Representative (as defined in the Merger Agreement).

 
“Minimum Conversion Rate” shall have the meaning set forth in Section 8(b)(i).
 
“Nonpayment” shall have the meaning set forth in Section 7(b)(i).
 
“Nonpayment Remedy” shall have the meaning set forth in Section 7(b)(iii). “NYSE” means The New York Stock Exchange.
 
“Officer” means the Chairman, any Vice Chairman, any Chief Executive Officer, the Chief Administrative Officer, the Treasurer, any Vice

President, any Assistant Treasurer, the Principal Accounting Officer, the Chief Financial Officer, the Chief Accounting Officer, the Chief Operating Officer, the
General Counsel, the Secretary or any Assistant Secretary of the Corporation, as the case may be.

 
“Open of Business” means 9:00 a.m., New York City time.
 
“Outside Termination Date” shall have the meaning set forth in the Merger Agreement.
 
“Parent Entities” shall have the meaning set forth in the definition of “KKR Group.”
 
“Parity Stock” means any class or series of capital stock of the Corporation established after the Initial Issue Date, the terms of which expressly

provide that such class or series shall rank on parity with the Mandatory Convertible Preferred Stock as to dividend rights and distribution rights upon the
Corporation’s liquidation, winding‑up or dissolution.

 
“Person” means any individual, partnership, firm, corporation, limited liability company, business trust, joint stock company, trust, unincorporated

association, joint venture, governmental authority or other entity of whatever nature.
 



“Preferred Stock” shall have the meaning set forth in Section 1 of this Certificate of Designations.
 
“Preferred Stock Directors” shall have the meaning set forth in Section 7(b)(i).
 
“Prospectus Supplement” means the preliminary prospectus supplement of Old Pubco dated August 10, 2020, relating to the offering and sale of the

Mandatory Convertible Preferred Stock of Old Pubco, as supplemented by the related pricing term sheet.
 
“Record Date” means, with respect to any dividend, distribution or other transaction or event in which the holders of the Common Stock (or other

applicable security) have the right to receive any cash, securities or other property or in which the Common Stock (or such other security) is exchanged for or
converted into any combination of cash, securities or other property, the date fixed for determination of holders of the Common Stock (or such other security)
entitled to receive such cash, securities or other property (whether such date is fixed by the Board of Directors or a duly authorized committee thereof, statute,
contract or otherwise).

 
“Record Holder” means, with respect to any Dividend Payment Date, a Holder of record of the Mandatory Convertible Preferred Stock as such

Holder appears on the stock register of the Corporation at the Close of Business on the related Regular Record Date.
 
“Reference Amount” means, for each share of Mandatory Convertible Preferred Stock, an amount equal to the sum of the following amounts:

 
(i) a number of shares of Common Stock equal to the Acquisition Termination Conversion Rate; plus

 
(ii) cash in an amount equal to the Acquisition Termination Dividend Amount;

 
provided that the Corporation may deliver cash in lieu of all or any portion of the shares of Common Stock set forth in clause (i) above, and the

Corporation may deliver shares of Common Stock in lieu of all or any portion of the cash amount set forth in clause (ii) above, in each case, pursuant to
Section 6.

 
“Registrar” initially means American Stock Transfer & Trust Company, LLC, the Corporation’s duly appointed registrar for Mandatory Convertible

Preferred Stock and any successor appointed under Section 16.
 
“Regular Record Date” means, with respect to any Dividend Payment Date, the March 1, June 1, September 1 and December 1, as the case may be,

immediately preceding the relevant Dividend Payment Date. These Regular Record Dates shall apply regardless of whether a particular Regular Record Date is
a Business Day.

 
“Relevant Stock Exchange” means NYSE or, if the Common Stock is not then listed on NYSE, on the principal other U.S. national or regional

securities exchange on which the Common Stock is then listed or, if the Common Stock is not then listed on a U.S. national or regional securities exchange, on
the principal other market on which the Common Stock is then listed or admitted for trading.

 
“Reorganization Common Stock” shall have the meaning set forth in Section 15.
 
“Reorganization Valuation Percentage” for any Reorganization Event shall be equal to (x) the Average VWAP of one share of the relevant

Reorganization Common Stock over the relevant Reorganization Valuation Period (determined as if references to “Common Stock” in the definition of
“VWAP” were references to the “Reorganization Common Stock” for such Reorganization Event), divided by (y) the Average VWAP of one share of Common
Stock over the relevant Reorganization Valuation Period.

 
“Reorganization Valuation Period” for any Reorganization Event means the five consecutive Trading Day period immediately preceding, but

excluding, the effective date for such Reorganization Event.
 
“Reorganization Event” shall have the meaning set forth in Section 15.

 



“Scheduled Trading Day” means any day that is scheduled to be a Trading Day.
 
“Securities Act” means the Securities Act of 1933, as amended, and the rules and regulations thereunder.
 
“Senior Stock” means each class or series of capital stock of the Corporation established after the Initial Issue Date, the terms of which expressly

provide that such class or series shall rank senior to the Mandatory Convertible Preferred Stock as to dividend rights or distribution rights upon the
Corporation’s liquidation, winding‑up or dissolution.

 
“Settlement Period” means the 20 consecutive Trading Day period beginning on, and including, the 21st Scheduled Trading Day immediately

preceding September 15, 2023.
 
“Share Dilution Amount” means the increase in the number of diluted shares of Common Stock outstanding (determined in accordance with U.S.

generally accepted accounting principles, and as measured from the Initial Issue Date) resulting from the grant, vesting or exercise of equity‑based
compensation to directors, employees and agents and equitably adjusted for any stock split, stock dividend, reverse stock split, reclassification or similar
transaction.

 
“Shelf Registration Statement” means a shelf registration statement filed with the Securities and Exchange Commission in connection with the

issuance of, or for resales of, shares of Common Stock issued as payment of a dividend on shares of the Mandatory Convertible Preferred Stock, including
dividends paid in connection with a conversion.

 
“Spin‑Off” means a payment of a dividend or other distribution on the Common Stock of shares of capital stock of any class or series, or similar

equity interest, of or relating to a Subsidiary or other business unit of the Corporation that are, or, when issued, will be, listed or admitted for trading on a U.S.
national securities exchange.

 
“Subsidiary” means, with respect to any Person, any corporation, association, partnership or other business entity of which more than 50% of the

total voting power of shares of capital stock or other interests (including partnership interests) entitled (without regard to the occurrence of any contingency) to
vote in the election of directors, managers, general partners or trustees thereof is at the time owned or controlled, directly or indirectly, by (i) such Person; (ii)
such Person and one or more Subsidiaries of such Person; or (iii) one or more Subsidiaries of such Person.

 
“Threshold Appreciation Price” means $50.00, divided by the Minimum Conversion Rate, which quotient is initially equal to approximately $42.87.
 
“Trading Day” means a day on which (i) there is no Market Disruption Event and (ii) trading in Common Stock generally occurs on the Relevant

Stock Exchange; provided that if the Common Stock is not listed or admitted for trading, “Trading Day” means any Business Day.
 
 “Transfer Agent” shall initially mean American Stock Transfer & Trust Company, LLC, the Corporation’s duly appointed transfer agent for

Mandatory Convertible Preferred Stock and any successor appointed under Section 16.
 
“Trigger Event” shall have the meaning set forth in Section 14(a)(iii).
 
“Unit of Exchange Property” shall have the meaning set forth in Section 15.
 
“Valuation Period” shall have the meaning set forth in Section 14(a)(iii).
 
“Voting Preferred Stock” means any other class or series of Parity Stock upon which like voting powers for the election of directors as set forth in

Section 7 have been conferred and are exercisable.
 



“VWAP” per share of Common Stock on any Trading Day means the per share volume‑weighted average price as displayed on Bloomberg page
“KKR<EQUITY>AQR” (or its equivalent successor if such page is not available) in respect of the period from the scheduled open of trading until the
scheduled close of trading of the primary trading session on such Trading Day (or if such volume‑weighted average price is not available, the market value per
share of Common Stock on such Trading Day as determined, using a volume‑weighted average method, by a nationally recognized independent investment
banking firm retained by the Corporation for this purpose).

 
“Wholly‑Owned Subsidiary” means, with respect to any Person, any Subsidiary of such Person, except that, solely for purposes of this definition,

the reference to “more than 50%” in the definition of “Subsidiary” shall be deemed to be replaced by a reference to “100%”.
 
Section 4.   Dividends.
 
(a)          Rate. Subject to the rights of holders of any class or series of Senior Stock, Holders shall be entitled to receive, when, as and if declared by

the Board of Directors, or an authorized committee thereof, out of funds of the Corporation legally available for payment, in the case of dividends paid in cash,
and shares of Common Stock legally permitted to be issued, in the case of dividends paid in shares of Common Stock, cumulative dividends at the rate per
annum of 6.00% of the Liquidation Preference per share of the Mandatory Convertible Preferred Stock (the “Dividend Rate”) (equivalent to $3.00 per annum
per share), payable in cash, by delivery of shares of Common Stock or through any combination of cash and shares of Common Stock pursuant to Section 4(c),
as determined by the Corporation in its sole discretion (subject to the limitations set forth in Section 4(e)).

 
If declared, dividends on the Mandatory Convertible Preferred Stock shall be payable quarterly on each Dividend Payment Date at such annual rate,

and dividends shall accumulate from the most recent date as to which dividends shall have been paid or, if no dividends have been paid, from the Initial Issue
Date, whether or not in any Dividend Period or Dividend Periods there have been funds legally available or shares of Common Stock legally permitted to be
issued for the payment of such dividends.

 
If declared, dividends shall be payable on the relevant Dividend Payment Date to Record Holders on the immediately preceding Regular Record

Date, whether or not such Record Holders early convert their shares of Mandatory Convertible Preferred Stock, or such shares are automatically converted,
after a Regular Record Date and on or prior to the immediately succeeding Dividend Payment Date; provided that the Regular Record Date for any such
dividend shall not precede the date on which such dividend was so declared. If a Dividend Payment Date is not a Business Day, payment shall be made on the
next succeeding Business Day, without any interest or other payment in lieu of interest accruing with respect to this delay.

 
The amount of dividends payable on each share of Mandatory Convertible Preferred Stock for each full Dividend Period (subsequent to the initial

Dividend Period) shall be computed by dividing the Dividend Rate by four. Dividends payable on Mandatory Convertible Preferred Stock for the initial
Dividend Period and any partial Dividend Period shall be computed based upon the actual number of days elapsed during such period over a 360‑day year
(consisting of twelve 30‑day months). Accumulated dividends on shares of the Mandatory Convertible Preferred Stock shall not bear interest, nor shall
additional dividends be payable thereon, if they are paid subsequent to the applicable Dividend Payment Date.

 
No dividend shall be paid unless and until the Board of Directors, or an authorized committee of the Board of Directors, declares a dividend payable

with respect to the Mandatory Convertible Preferred Stock. No dividend shall be declared or paid upon, or any sum of cash or number of shares of Common
Stock set apart for the payment of dividends upon, any outstanding shares of Mandatory Convertible Preferred Stock with respect to any Dividend Period
unless all dividends for all preceding Dividend Periods have been declared and paid upon, or a sufficient sum of cash or number of shares of Common Stock
has been set apart for the payment of such dividends upon, all outstanding shares of Mandatory Convertible Preferred Stock.

 
Holders shall not be entitled to any dividends on Mandatory Convertible Preferred Stock, whether payable in cash, property or shares of Common

Stock, in excess of full cumulative dividends.
 



Except as described in this Section 4(a), dividends on shares of Mandatory Convertible Preferred Stock converted to Common Stock shall cease to
accumulate, and all other rights of Holders will terminate, from and after the applicable Conversion Date (other than the right to receive the consideration due
upon such conversion as described herein).

 
(b)          Priority of Dividends. So long as any share of Mandatory Convertible Preferred Stock remains outstanding, no dividend or distribution

shall be declared or paid on the Common Stock or any other class or series of Junior Stock, and no Common Stock or any other class or series of Junior Stock
shall be, directly or indirectly, purchased, redeemed or otherwise acquired for consideration by the Corporation or any of its Subsidiaries unless, in each case,
all accumulated and unpaid dividends for all preceding Dividend Periods have been declared and paid in full in cash, shares of the Common Stock or a
combination thereof, or a sufficient sum of cash or number of shares of the Common Stock has been set apart for the payment of such dividends, on all
outstanding shares of Mandatory Convertible Preferred Stock. The foregoing limitation shall not apply to:
 

(i)           any dividend or distribution payable in shares of Common Stock or other Junior Stock, together with cash in lieu of any fractional share;
 
(ii)          purchases, redemptions or other acquisitions of Common Stock or other Junior Stock in connection with the administration of any benefit

or other incentive plan, including any employment contract, in the ordinary course of business, including, without limitation, (x) purchases to offset the
Share Dilution Amount pursuant to a publicly announced repurchase plan, provided that any purchases to offset the Share Dilution Amount shall in no
event exceed the Share Dilution Amount, (y) the forfeiture of unvested shares of restricted stock or share withholding or other acquisitions or surrender
of shares to which the holder may otherwise be entitled upon exercise, delivery or vesting of equity awards (whether in payment of applicable taxes, the
exercise price or otherwise), and (z) the payment of cash in lieu of fractional shares;

 
(iii)         purchases or deemed purchases or acquisitions of fractional interests in shares of any Common Stock or other Junior Stock pursuant to the

conversion or exchange provisions of such shares of other Junior Stock or any securities exchangeable for or convertible into shares of Common Stock
or other Junior Stock;

 
(iv)         any dividends or distributions of rights or Common Stock or other Junior Stock in connection with a stockholders’ rights plan or any

redemption or repurchase of rights pursuant to any stockholders’ rights plan;
 
(v)          purchases of Common Stock or other Junior Stock pursuant to a contractually binding requirement to buy Common Stock or other Junior

Stock, including under a contractually binding stock repurchase plan, in each case, existing prior to the date of the Prospectus Supplement;
 
(vi)         the acquisition by the Corporation or any of its Subsidiaries of record ownership in Common Stock or other Junior Stock or Parity Stock

for the beneficial ownership of any other persons (other than the Corporation or any of its Subsidiaries), including as trustees or custodians, and the
payment of cash in lieu of fractional shares; and

 
(vii)       the exchange or conversion of Junior Stock for or into other Junior Stock or of Parity Stock for or into other Parity Stock (with the same or

lesser aggregate liquidation preference) or Junior Stock and the payment of cash in lieu of fractional shares.
 



                When dividends on shares of the Mandatory Convertible Preferred Stock (i) have not been declared and paid in full on any Dividend Payment Date
(or, in case of Parity Stock having dividend payment dates different from such Dividend Payment Dates, on a dividend payment date falling within a regular
dividend period related to such Dividend Payment Date), or (ii) have been declared but a sum of cash or number of shares of Common Stock sufficient for
payment thereof has not been set aside for the benefit of the Holders thereof on the applicable Regular Record Date, no dividends may be declared or paid on
any shares of Parity Stock unless dividends are declared on the shares of Mandatory Convertible Preferred Stock such that the respective amounts of such
dividends declared on the shares of Mandatory Convertible Preferred Stock and such shares of Parity Stock shall be allocated pro rata among the Holders of the
shares of the Mandatory Convertible Preferred Stock and the holders of any shares of Parity Stock then outstanding. For purposes of calculating the pro rata
allocation of partial dividend payments, the Corporation shall allocate those payments so that the respective amounts of those payments for the declared
dividend bear the same ratio to each other as all accumulated and unpaid dividends per share on the shares of Mandatory Convertible Preferred Stock and all
declared and unpaid dividends per share on such shares of Parity Stock bear to each other (subject to their having been declared by the Board of Directors, or
an authorized committee thereof, out of legally available funds); provided that any unpaid dividends on the Mandatory Convertible Preferred Stock will
continue to accumulate, except as described herein. For purposes of this calculation, with respect to non‑cumulative Parity Stock, the Corporation shall use the
full amount of dividends that would be payable for the most recent dividend period if dividends were declared in full on such non‑cumulative Parity Stock.
 
               Subject to the foregoing, and not otherwise, such dividends as may be determined by the Board of Directors, or an authorized committee thereof, may
be declared and paid (payable in cash, securities or other property) on any securities, including Common Stock and other Junior Stock, from time to time out of
any funds legally available for such payment, and Holders shall not be entitled to participate in any such dividends.
 
               (c)          Method of Payment of Dividends. (i) Subject to the limitations set forth in Section 4(e), the Corporation may pay any declared dividend (or
any portion of any declared dividend) on the shares of Mandatory Convertible Preferred Stock (whether or not for a current Dividend Period or any prior
Dividend Period, including in connection with the payment of declared and unpaid dividends pursuant to Section 8 or Section 10), as determined in the
Corporation’s sole discretion:
 

(A) in cash;
 

(B) by delivery of shares of Common Stock; or
 

(C) through any combination of cash and shares of Common Stock.
 

(ii)         The Corporation shall make each payment of a declared dividend on the shares of Mandatory Convertible Preferred Stock in cash, except to
the extent the Corporation elects to make all or any portion of such payment in shares of Common Stock. The Corporation shall give notice to Holders of
any such election, and the portion of such payment that will be made in cash and the portion that will be made in shares of Common Stock, no later than
10 Scheduled Trading Days prior to the Dividend Payment Date for such dividend, provided, however, that if the Corporation does not provide timely
notice of this election, the Corporation will be deemed to have elected to pay the relevant dividend in cash.

 
(iii)       All cash payments to which a Holder is entitled in connection with a declared dividend on the shares of Mandatory Convertible Preferred

Stock will be rounded to the nearest cent. If the Corporation elects to make any such payment of a declared dividend, or any portion thereof, in shares of
Common Stock, such shares shall be valued for such purpose, in the case of any dividend payment or portion thereof, at 97% of the Average VWAP per
share of Common Stock over the five consecutive Trading Day period beginning on, and including, the sixth Scheduled Trading Day prior to the
applicable Dividend Payment Date (such average, the “Average Price”). If the five Trading Day period to determine the Average Price ends on or after
the relevant Dividend Payment Date (whether because a Scheduled Trading Day is not a Trading Day due to the occurrence of a Market Disruption
Event or otherwise), then the Dividend Payment Date will be postponed until the second Business Day after the final Trading Day of such five Trading
Day period; provided that no interest or other amounts shall accrue as a result of such postponement.

 



(d)          No fractional shares of Common Stock shall be delivered to the Holders in payment or partial payment of a dividend. The Corporation
shall instead, to the extent it is legally permitted to do so, pay a cash amount (computed to the nearest cent) to each Holder that would otherwise be entitled to
receive a fraction of a share of Common Stock based on the Average Price with respect to such dividend.

 
(e)           Notwithstanding the foregoing, in no event shall the number of shares of Common Stock to be delivered in connection with any declared

dividend, including any declared dividend payable in connection with a conversion, exceed a number equal to:
 
(i)           the declared dividend, divided by
 
(ii)          $12.25, subject to adjustment in a manner inversely proportional to any anti‑dilution adjustment to each Fixed Conversion Rate as

provided in Section 14 (such dollar amount, as adjusted, the “Floor Price”).
 

To the extent that the amount of any declared dividend exceeds the product of (x) the number of shares of Common Stock delivered in connection with such
declared dividend and (y) 97% of the Average Price, the Corporation shall, if it is legally able to do so, and to the extent permitted under the terms of the
documents governing the Corporation’s indebtedness, notwithstanding any notice by the Corporation to the contrary, pay such excess amount in cash
(computed to the nearest cent). To the extent that the Corporation is not able to pay such excess amount in cash under applicable law and in compliance with its
indebtedness, the Corporation shall not have any obligation to pay such amount in cash or deliver additional shares of Common Stock in respect of such
amount, and such amount shall not form a part of the cumulative dividends that may be deemed to accumulate on the shares of Mandatory Convertible
Preferred Stock.

 
(f)          To the extent that a Shelf Registration Statement is required in the Corporation’s reasonable judgment in connection with the issuance of, or

for resales of, Common Stock issued as payment of a dividend on the shares of Mandatory Convertible Preferred Stock, including dividends paid in connection
with a conversion, the Corporation shall, to the extent such a Shelf Registration Statement is not currently filed and effective, use its commercially reasonable
efforts to file and maintain the effectiveness of such a Shelf Registration Statement until the earlier of such time as all such shares of Common Stock have been
resold thereunder and such time as all such shares would be freely tradable without registration by holders thereof that are not (and were not at any time during
the preceding three months) “affiliates” of the Corporation for purposes of the Securities Act. To the extent applicable, the Corporation shall also use its
commercially reasonable efforts to have such shares of the Common Stock approved for listing on NYSE (or if the Common Stock is not listed on NYSE, on
the principal other U.S. national or regional securities exchange on which the Common Stock is then listed), and qualified or registered under applicable state
securities laws, if required; provided that the Corporation will not be required to qualify as a foreign corporation or to take any action that would subject it to
general service of process in any such jurisdiction where it is not presently qualified or where it is not presently subject to taxation as a foreign corporation and
such qualification or action would subject it to such taxation.

 
Section 5.    Liquidation, Dissolution or Winding‑Up. (a) In the event of any voluntary or involuntary liquidation, winding‑up or dissolution of

the Corporation, each Holder shall be entitled to receive, per share of Mandatory Convertible Preferred Stock, the Liquidation Preference of $50.00 per share of
the Mandatory Convertible Preferred Stock, plus an amount (the “Liquidation Dividend Amount”) equal to accumulated and unpaid dividends on such share,
whether or not declared, to, but excluding, the date fixed for liquidation, winding‑up or dissolution to be paid out of the assets of the Corporation legally
available for distribution to its stockholders, after satisfaction of debt and other liabilities owed to the Corporation’s creditors and holders of shares of any
Senior Stock and before any payment or distribution is made to holders of any Junior Stock, including, without limitation, Common Stock.

 
(b)          If, upon the voluntary or involuntary liquidation, winding‑up or dissolution of the Corporation, the amounts payable with respect to (1) the

Liquidation Preference plus the Liquidation Dividend Amount on the shares of the Mandatory Convertible Preferred Stock and (2) the liquidation preference
of, and the amount of accumulated and unpaid dividends (to, but excluding, the date fixed for liquidation, winding up or dissolution) on, all Parity Stock, if
applicable, are not paid in full, the Holders and all holders of any such Parity Stock shall share equally and ratably in any distribution of the Corporation’s
assets in proportion to their respective liquidation preferences and amounts equal to the accumulated and unpaid dividends to which they are entitled.
 



(c)          After the payment to any Holder of the full amount of the Liquidation Preference and the Liquidation Dividend Amount for such Holder’s
shares of Mandatory Convertible Preferred Stock, such Holder as such shall have no right or claim to any of the remaining assets of the Corporation.

 
(d)          Neither the sale, lease nor exchange of all or substantially all of Corporation’s assets or business (other than in connection with the

liquidation, winding‑up or dissolution of the Corporation), nor its merger or consolidation into or with any other Person, shall be deemed to be the voluntary or
involuntary liquidation, winding‑up or dissolution of the Corporation.

 
Section 6.   Acquisition Termination Redemption; No Sinking Fund.
 
Other than pursuant to the acquisition termination redemption provisions set forth in this Section 6, the Mandatory Convertible Preferred Stock shall

not be subject to any redemption, sinking fund or other similar provisions. However, at the Corporation’s option, it may purchase or exchange the Mandatory
Convertible Preferred Stock from time to time in the open market, by tender or exchange offer or otherwise, without the consent of, or notice to, Holders.

 
Within 10 Business Days following the earlier of (a) the Close of Business on May 7, 2021 (or any later date corresponding to the Outside

Termination Date as extended pursuant to the Merger Agreement), if the consummation of the Acquisition has not occurred on or prior to such time on such
date, and (b) the date on which an Acquisition Termination Event occurs, the Corporation may, at its option, give notice of an acquisition termination
redemption (an “Acquisition Termination Redemption”) to the Holders (provided that, to the extent the shares of Mandatory Convertible Preferred Stock are
held in book‑entry form through the Depositary, the Corporation may give such notice in any manner permitted by the Depositary). If the Corporation provides
notice of Acquisition Termination Redemption to Holders, then, on the Acquisition Termination Redemption Date, the Corporation will redeem the shares of
Mandatory Convertible Preferred Stock, in whole, but not in part, at a redemption amount per share of Mandatory Convertible Preferred Stock equal to the
Acquisition Termination Make‑Whole Amount. The Corporation shall pay the Acquisition Termination Make‑Whole Amount in cash unless the Acquisition
Termination Share Price is greater than the Initial Price, in which case it will pay the Acquisition Termination Make‑Whole Amount in shares of Common
Stock and cash, unless it elects, subject to certain limitations, to pay the Acquisition Termination Make‑Whole Amount in cash or shares of Common Stock in
lieu thereof.

 
If the Acquisition Termination Share Price exceeds the Initial Price:

 
(i) the Corporation may elect to pay cash in lieu of delivering all or any portion of the number of shares of Common Stock equal to the

Acquisition Termination Conversion Rate. If the Corporation makes such an election, the Corporation will deliver cash (computed to the
nearest cent) in an amount equal to such number of shares of Common Stock in respect of which the Corporation has made this election
multiplied by the Acquisition Termination Market Value; and

 
(ii) the Corporation may elect to deliver shares of Common Stock in lieu of paying cash for some or all of the Acquisition Termination

Dividend Amount. If the Corporation makes such an election, the Corporation will deliver a number of shares of Common Stock equal to
such portion of the Acquisition Termination Dividend Amount to be paid in shares of Common Stock divided by the greater of (x) the Floor
Price and (y) 97% of the Acquisition Termination Market Value; provided that, if the Acquisition Termination Dividend Amount or portion
thereof in respect of which shares of Common Stock are delivered exceeds the product of such number of shares of Common Stock
multiplied by 97% of the Acquisition Termination Market Value, the Corporation shall, if the Corporation is legally able to do so, declare
and pay such excess amount in cash (computed to the nearest cent); provided further that to the extent the Corporation is not able to pay
such excess amount in cash under applicable law and in compliance with its indebtedness, the Corporation shall not have any obligation to
pay such amount in cash or deliver additional shares of Common Stock in respect of such amount.

 



If any portion of the Acquisition Termination Make‑Whole Amount is to be paid in shares of Common Stock, no fractional shares of Common Stock
shall be delivered to the Holders. The Corporation shall instead pay a cash adjustment to each Holder that would otherwise be entitled to a fraction of a share of
Common Stock based on the Average VWAP per share of Common Stock over the five consecutive Trading Day period beginning on, and including, the sixth
Scheduled Trading Day immediately preceding the Acquisition Termination Redemption Date. If more than one share of Mandatory Convertible Preferred
Stock is to be redeemed from a Holder, the number of shares of Common Stock issuable in connection with the payment of the Reference Amount shall be
computed on the basis of the aggregate number of shares of Mandatory Convertible Preferred Stock so redeemed.

 
To the extent a Shelf Registration Statement is required in the Corporation’s reasonable judgment in connection with the issuance of, or for resales

of, Common Stock issued as payment of the Acquisition Termination Make‑Whole Amount, the Corporation shall, to the extent such a Shelf Registration
Statement is not currently filed and effective, use its commercially reasonable efforts to file and maintain the effectiveness of such a Shelf Registration
Statement until the earlier of such time as all such shares of Common Stock have been resold thereunder and such time as all such shares would be freely
tradable without registration by holders thereof that are not (and were not at any time during the preceding three months) “affiliates” of the Corporation for
purposes of the Securities Act. To the extent applicable, the Corporation shall also use its commercially reasonable efforts to have such shares of Common
Stock approved for listing on NYSE (or if the Common Stock is not listed on NYSE, on the principal other U.S. national or regional securities exchange on
which the Common Stock is then listed) and qualified or registered under applicable state securities laws, if required; provided that the Corporation shall not be
required to qualify as a foreign corporation or to take any action that would subject the Corporation to general service of process in any such jurisdiction where
the Corporation is not presently qualified or where the Corporation is not presently subject to taxation as a foreign corporation and such qualification or action
would subject the Corporation to such taxation.

 
The notice of Acquisition Termination Redemption shall specify, among other things:

 
(ii)        the Acquisition Termination Make‑Whole Amount;
 
(iii)       if the Acquisition Termination Share Price exceeds the Initial Price, the number of shares of Common Stock and the amount of cash

comprising the Reference Amount per share of Mandatory Convertible Preferred Stock (before giving effect to any election to pay or deliver, with
respect to each share of Mandatory Convertible Preferred Stock, cash in lieu of all or a portion of a number of shares of Common Stock equal to the
Acquisition Termination Conversion Rate or shares of Common Stock in lieu of some or all of the cash in respect of the Acquisition Termination
Dividend Amount);

 
(iv)        if the Acquisition Termination Share Price exceeds the Initial Price, whether the Corporation will pay cash in lieu of delivering all or

any portion of the number of shares of Common Stock equal to the Acquisition Termination Conversion Rate comprising a portion of the Reference
Amount (specifying, if applicable, the number of such shares of Common Stock in respect of which cash will be paid);

 
(v)         if the Acquisition Termination Share Price exceeds the Initial Price, whether the Corporation will deliver shares of Common Stock in

lieu of paying cash for all or any portion of the Acquisition Termination Dividend Amount comprising a portion of the Reference Amount
(specifying, if applicable, the percentage of the Acquisition Termination Dividend Amount in respect of which shares of Common Stock will be
delivered in lieu of cash); and
 

(vi)          the scheduled Acquisition Termination Redemption Date (specifying, as applicable, a fixed date or that the Acquisition Termination
Redemption Date will be the second Business Day following the last Trading Day of the 20 consecutive Trading Day period used to determine the
Acquisition Termination Market Value).

 



Section 7.    Voting Power.
 

(a)        General. Holders shall not have any voting rights or powers other than those set forth in this Section 7, except as specifically required
by Delaware law or by the Charter from time to time.
 

(b)        Right to Elect Two Directors Upon Nonpayment. (i) Whenever dividends on any shares of the Mandatory Convertible Preferred
Stock have not been declared and paid for the equivalent of six or more Dividend Periods, whether or not for consecutive Dividend Periods (a “Nonpayment”),
the authorized number of directors on the Board of Directors shall, at the Corporation’s next annual meeting of the stockholders or at a special meeting of
stockholders as provided below, automatically be increased by two and Holders, voting together as a single class with holders of any and all other series of
Voting Preferred Stock then outstanding, shall be entitled, at the Corporation’s next annual meeting of stockholders or at a special meeting of stockholders, if
any, as provided below, to vote for the election of a total of two additional members of the Board of Directors (the “Preferred Stock Directors”); provided,
however, that the election of any such Preferred Stock Directors will not cause the Corporation to violate the corporate governance requirements of NYSE (or
any other exchange or automated quotation system on which the Corporation’s securities may be listed or quoted) that requires listed or quoted companies to
have a majority of independent directors; and provided further that the Board of Directors shall, at no time, include more than two Preferred Stock Directors.
 

(ii)        In the event of a Nonpayment, the Holders of at least 25% of the shares of the Mandatory Convertible Preferred Stock and holders of
record of any other series of Voting Preferred Stock may request that a special meeting of stockholders be called to elect such Preferred Stock Directors
(provided, however, that if the next annual or a special meeting of stockholders is scheduled to be held within 90 days of the receipt of such request, the
election of such Preferred Stock Directors, to the extent otherwise permitted by the Bylaws, shall, instead, be included in the agenda for, and shall be
held at, such scheduled annual or special meeting of stockholders). The Preferred Stock Directors shall stand for reelection annually, at each subsequent
annual meeting of the stockholders, so long as the Holders continue to have such voting powers. At any meeting at which the Holders are entitled to
elect Preferred Stock Directors, the holders of record of a majority in voting power of the then outstanding shares of Mandatory Convertible Preferred
Stock and all other series of Voting Preferred Stock, present in person or represented by proxy, shall constitute a quorum and the vote of the holders of a
majority in voting power of such shares of Mandatory Convertible Preferred Stock and other Voting Preferred Stock so present or represented by proxy
at any such meeting at which there shall be a quorum shall be sufficient to elect the Preferred Stock Directors. Whether a plurality, majority or other
portion in voting power of Mandatory Convertible Preferred Stock and any other Voting Preferred Stock have been voted in favor of any matter shall be
determined by reference to the respective liquidation preference amounts of the Mandatory Convertible Preferred Stock and such other Voting Preferred
Stock voted.

 
(iii)       If and when all accumulated and unpaid dividends on the Mandatory Convertible Preferred Stock have been paid in full, or declared

and a sum or number of shares of the Common Stock sufficient for such payment shall have been set aside for the benefit of the Holders thereof on the
applicable Regular Record Date (a “Nonpayment Remedy”), the Holders shall immediately and, without any further action by the Corporation, be
divested of the voting powers described in this Section 7(b), subject to the revesting of such powers in the event of each subsequent Nonpayment. If such
voting powers for the Holders and all other holders of Voting Preferred Stock shall have terminated, each Preferred Stock Director then in office shall
automatically be disqualified as a director and shall no longer be a director and the term of office of each Preferred Stock Director so elected shall
terminate at such time and the authorized number of directors on the Board of Directors shall automatically decrease by two.

 



(iv)        Any Preferred Stock Director may be removed at any time, with or without cause, by the holders of record of a majority in voting
power of the outstanding shares of the Mandatory Convertible Preferred Stock and any other series of Voting Preferred Stock then outstanding (voting
together as a single class), when they have the voting powers described in this Section 7(b). In the event that a Nonpayment shall have occurred and
there shall not have been a Nonpayment Remedy, any vacancy in the office of a Preferred Stock Director (other than prior to the initial election of
Preferred Stock Directors after a Nonpayment) may be filled by the written consent of the Preferred Stock Director remaining in office, except in the
event that such vacancy is created as a result of such Preferred Stock Director being removed, or if no Preferred Stock Director remains in office, such
vacancy may be filled by a vote of the holders of record of a majority in voting power of the outstanding shares of the Mandatory Convertible Preferred
Stock and any other series of Voting Preferred Stock then outstanding (voting together as a single class) when they have the voting powers described in
this Section 7(b); provided, however, that the election of any such Preferred Stock Directors to fill such vacancy will not cause the Corporation to violate
the corporate governance requirements of NYSE (or any other exchange or automated quotation system on which the Corporation’s securities may be
listed or quoted) that requires listed or quoted companies to have a majority of independent directors. The Preferred Stock Directors shall each be
entitled to one vote per director on any matter that shall come before the Board of Directors for a vote.

 
(c)        Other Voting Powers. So long as any shares of the Mandatory Convertible Preferred Stock are outstanding, the Corporation shall not,

without the affirmative vote or consent of the holders of record of at least two‑thirds in voting power of the outstanding shares of the Mandatory Convertible
Preferred Stock and all other series of Voting Preferred Stock at the time outstanding and entitled to vote thereon (subject to the last paragraph of this Section
7(c)), voting together as a single class, given in person or by proxy, either in writing without a meeting or by vote at an annual or special meeting of such
stockholders:

(i)    amend or alter the provisions of the Charter so as to authorize or create, or increase the authorized number of, any class or series of
Senior Stock;

 
(ii)      amend, alter or repeal any provision of the Charter or the Certificate of Designations so as to adversely affect the special rights,

preferences or voting powers of the Mandatory Convertible Preferred Stock; or

(iii)      consummate a binding share exchange or reclassification involving the shares of the Mandatory Convertible Preferred Stock or a
merger or consolidation of the Corporation with another entity, unless in each case: (i) the shares of the Mandatory Convertible Preferred Stock remain
outstanding following the consummation of such binding share exchange, reclassification, merger or consolidation or, in the case of any such merger
or consolidation with respect to which the Corporation is not the surviving or resulting entity (or the Mandatory Convertible Preferred Stock is
otherwise exchanged or reclassified), are converted or reclassified into or exchanged for preference securities of the surviving or resulting entity or its
ultimate parent; and (ii) the shares of the Mandatory Convertible Preferred Stock that remain outstanding or such shares of preference securities, as the
case may be, have such rights, preferences and voting  powers that, taken as a whole, are not materially less favorable to the holders thereof than the
rights, preferences and voting powers, taken as a whole, of the Mandatory Convertible Preferred Stock immediately prior to the consummation of such
transaction;

provided, however, that in the event a transaction would trigger voting powers under clauses (ii) and (iii) above, clause (iii) shall govern; provided,
further, however, that for all purposes of this Section 7(c):
 

(1) any increase in the number of the Corporation’s authorized but unissued shares of Preferred Stock,
 

(2) any increase in the number of the authorized or issued shares of Mandatory Convertible Preferred Stock, or
 

(3) the creation and issuance, or increase in the authorized or issued number, of any class or series of Parity Stock or Junior Stock,
 
shall be deemed not to adversely affect (or to otherwise cause to be materially less favorable) the rights, preferences or voting powers of the Mandatory
Convertible Preferred Stock and shall not require the affirmative vote or consent of Holders.
 



If any amendment, alteration, repeal, share exchange, reclassification, merger or consolidation specified in this Section 7(c) would adversely affect
the rights, preferences or voting powers of one or more but not all series of Voting Preferred Stock (including the Mandatory Convertible Preferred Stock for
this purpose), then only the series of Voting Preferred Stock the rights, preferences or voting powers of which are adversely affected and entitled to vote shall
vote as a class in lieu of all other series of Voting Preferred Stock.
 

(d)      Without the consent of the Holders, so long as such action does not adversely affect the special rights, preferences or voting powers of
the Mandatory Convertible Preferred Stock, and limitations and restrictions thereof, the Corporation may amend, alter, supplement or repeal any terms of the
Mandatory Convertible Preferred Stock for the following purposes:
 

(i) to cure any ambiguity, omission or mistake, or to correct or supplement any provision contained in the Certificate of Designations
that may be defective or inconsistent with any other provision contained in the Certificate of Designations;

 
(ii) to make any provision with respect to matters or questions relating to the Mandatory Convertible Preferred Stock that is not

inconsistent with the provisions of the Charter or the Certificate of Designations; or

(iii) to make any other change that does not adversely affect the rights of any Holder (other than any Holder that consents to such
change).

 
In addition, without the consent of the Holders, the Corporation may amend, alter, supplement or repeal any terms of the Mandatory Convertible

Preferred Stock in order to (x) conform the terms thereof to the description of the terms of the Mandatory Convertible Preferred Stock set forth under
“Description of Mandatory Convertible Preferred Stock” in the Prospectus Supplement or (y) file a certificate of correction with respect to the Certificate of
Designations to the extent permitted by Section 103(f) of the Delaware General Corporation Law.

(e)      Prior to the Close of Business on the applicable Conversion Date, the shares of Common Stock issuable upon conversion of any shares
of the Mandatory Convertible Preferred Stock shall not be deemed to be outstanding for any purpose and Holders shall have no rights, powers or preferences
with respect to such shares of Common Stock, including voting powers, rights to respond to tender offers for the Common Stock and rights to receive any
dividends or other distributions on the Common Stock, by virtue of holding the Mandatory Convertible Preferred Stock.

 
(f)          The number of votes that each share of Mandatory Convertible Preferred Stock and any Voting Preferred Stock participating in the

votes set forth in this Section 7 shall have and shall be in proportion to the liquidation preference of such share.
 

(g)          The rules and procedures for calling and conducting any meeting of the Holders (including, without limitation, the fixing of a record
date in connection therewith), the solicitation and use of proxies at such a meeting, the obtaining of written consents and any other procedural aspect or matter
with regard to such a meeting or such consents shall be governed by any rules the Board of Directors, in its discretion, may adopt from time to time, which
rules and procedures shall conform to the requirements of the Charter, the Bylaws, applicable law and the rules of any national securities exchange or other
trading facility on which the Mandatory Convertible Preferred Stock is listed or traded at the time.
 



Section 8.    Mandatory Conversion on the Mandatory Conversion Date. (a) Each outstanding share of the Mandatory Convertible Preferred
Stock shall automatically convert (unless previously converted or redeemed in accordance with Section 6, Section 9 or Section 10) on the Mandatory
Conversion Date (“Mandatory Conversion”), into a number of shares of Common Stock equal to the Mandatory Conversion Rate.
 

(b)          The “Mandatory Conversion Rate” shall, subject to adjustment in accordance with Section 8(c), be as follows:
 

(i)           if the Applicable Market Value is greater than the Threshold Appreciation Price, then the Mandatory Conversion Rate shall be equal
to 1.1662 shares of Common Stock per share of the Mandatory Convertible Preferred Stock (the “Minimum Conversion Rate”);

 
(ii)          if the Applicable Market Value is less than or equal to the Threshold Appreciation Price but equal to or greater than the Initial Price,

then the Mandatory Conversion Rate per share of the Mandatory Convertible Preferred Stock shall be equal to $50.00 divided by the Applicable
Market Value, rounded to the nearest ten‑thousandth of a share of Common Stock; or

 
(iii)          if the Applicable Market Value is less than the Initial Price, then the Mandatory Conversion Rate shall be equal to 1.4285 shares of

Common Stock per share of the Mandatory Convertible Preferred Stock (the “Maximum Conversion Rate”);
 
provided that the Fixed Conversion Rates are each subject to adjustment in accordance with the provisions of Section 14.
 

(c)          If the Corporation declares a dividend on the Mandatory Convertible Preferred Stock for the Dividend Period ending on, but
excluding, September 15, 2023, the Corporation shall pay such dividend to the Record Holders as of the immediately preceding Regular Record Date, in
accordance with Section 4. If on or prior to September 15, 2023, the Corporation has not declared all or any portion of the accumulated and unpaid dividends
on the Mandatory Convertible Preferred Stock, the Mandatory Conversion Rate shall be adjusted so that Holders receive an additional number of shares of
Common Stock equal to:
 

(i)          the amount of such undeclared, accumulated and unpaid dividends per share of the Mandatory Convertible Preferred Stock (the
“Mandatory Conversion Additional Conversion Amount”), divided by

 
(ii)          the greater of (x) the Floor Price and (y) 97% of the Average Price (calculated using September 15, 2023 as the applicable Dividend

Payment Date).
 
To the extent that the Mandatory Conversion Additional Conversion Amount exceeds the product of such number of additional shares and 97% of the Average
Price, the Corporation shall, if it is legally able to do so, and to the extent permitted under the terms of the documents governing its indebtedness, declare and
pay such excess amount in cash (computed to the nearest cent) pro rata per share to the Holders. To the extent that the Corporation is not able to pay such
excess amount in cash under applicable law and in compliance with its indebtedness, the Corporation shall not have any obligation to pay such amount in cash
or deliver additional shares of Common Stock in respect of such amount, and such amount will not form a part of the cumulative dividends on the shares of
Mandatory Convertible Preferred Stock.

 
For the avoidance of doubt, the Mandatory Conversion Rate shall in no event exceed the Maximum Conversion Rate, subject to adjustment in

accordance with the provisions of Section 14, and exclusive of any amounts owing in respect of any Mandatory Conversion Additional Conversion Amount or
any accrued and unpaid dividends paid at the Corporation’s election in shares of Common Stock.
 



Section 9.    Early Conversion at the Option of the Holder. (a) Other than during a Fundamental Change Conversion Period, subject to
satisfaction of the conversion procedures set forth in Section 11, the Holders shall have the option to convert their Mandatory Convertible Preferred Stock, in
whole or in part (but in no event less than one share of the Mandatory Convertible Preferred Stock), at any time prior to September 15, 2023 (an “Early
Conversion”), into shares of Common Stock at the Minimum Conversion Rate, subject to adjustment in accordance with Section 9(b).
 

(b)          If, as of any Early Conversion Date, the Corporation has not declared all or any portion of the accumulated and unpaid dividends for
all full Dividend Periods ending on or prior to the Dividend Payment Date immediately prior to such Early Conversion Date, the Minimum Conversion Rate
shall be adjusted, with respect to the relevant Early Conversion, so that the Holders converting their Mandatory Convertible Preferred Stock at such time
receive an additional number of shares of Common Stock equal to:
 

(i)          such amount of undeclared, accumulated and unpaid dividends per share of Mandatory Convertible Preferred Stock for such prior
full Dividend Periods (the “Early Conversion Additional Conversion Amount”), divided by

 
(ii)          the greater of (x) the Floor Price and (y) the Average VWAP per share of the Common Stock over the 20 consecutive Trading Day

period (the “Early Conversion Settlement Period”) commencing on, and including, the 21st Scheduled Trading Day immediately preceding the
Early Conversion Date (such Average VWAP, the “Early Conversion Average Price”).

 
 To the extent that the Early Conversion Additional Conversion Amount exceeds the product of such number of additional shares and the

Early Conversion Average Price, the Corporation shall not have any obligation to pay the shortfall in cash or deliver shares of Common Stock in respect of
such shortfall.
 

Except as set forth in the first sentence of this Section 9(b), upon any Early Conversion of any shares of Mandatory Convertible Preferred
Stock, the Corporation shall make no payment or allowance for unpaid dividends on such shares of the Mandatory Convertible Preferred Stock, unless such
Early Conversion Date occurs after the Regular Record Date for a declared dividend and on or prior to the immediately succeeding Dividend Payment Date, in
which case the Corporation shall pay such dividend on such Dividend Payment Date to the Record Holder of the converted shares of the Mandatory
Convertible Preferred Stock as of such Regular Record Date, in accordance with Section 4.
 

Section 10.  Fundamental Change Conversion. (a) If a Fundamental Change occurs on or prior to September 15, 2023, the Holders shall have the
right (the “Fundamental Change Conversion Right”) during the Fundamental Change Conversion Period to:
 

(i)           convert their shares of Mandatory Convertible Preferred Stock, in whole or in part (but in no event less than one share of the
Mandatory Convertible Preferred Stock) (any such conversion pursuant to this Section 10(a) being a “Fundamental Change Conversion”) into a
number of shares of Common Stock (or Units of Exchange Property in accordance with Section 15) equal to the Fundamental Change Conversion
Rate per share of Mandatory Convertible Preferred Stock;

 
(ii)          with respect to such converted shares of Mandatory Convertible Preferred Stock, receive an amount equal to the present value,

calculated using a discount rate of 2.25% per annum, of all dividend payments on such shares (excluding any Accumulated Dividend Amount) for
(a) the partial Dividend Period, if any, from, and including, the Fundamental Change Effective Date to, but excluding, the next Dividend Payment
Date and (b) all the remaining full Dividend Periods from, and including, the Dividend Payment Date following the Fundamental Change Effective
Date to, but excluding, September 15, 2023 (the “Fundamental Change Dividend Make‑Whole Amount”), payable in cash or shares of Common
Stock; and

 



(iii)         with respect to such converted shares of Mandatory Convertible Preferred Stock, receive the Accumulated Dividend Amount
payable in cash or shares of Common Stock,

 
subject, in the case of clauses (ii) and (iii) to certain limitations with respect to the number of shares of Common Stock the Corporation will be required to
deliver as set forth in Section 10(d). Notwithstanding clauses (ii) and (iii), if the Regular Record Date for a Dividend Period for which the Corporation has, as
of the Fundamental Change Effective Date, declared a dividend occurs before or during the related Fundamental Change Conversion Period, then the
Corporation shall pay such dividend on the relevant Dividend Payment Date to the Record Holders as of such Regular Record Date, in accordance with Section
4, and the Accumulated Dividend Amount shall not include the amount of such dividend, and the Fundamental Change Dividend Make‑Whole Amount shall
not include the present value of the payment of such dividend.
 

(b)          To exercise the Fundamental Change Conversion Right, Holders must submit their shares of Mandatory Convertible Preferred Stock for
conversion at any time during the Fundamental Change Conversion Period. Holders that submit their shares of Mandatory Convertible Preferred Stock for
conversion during the Fundamental Change Conversion Period shall be deemed to have exercised their Fundamental Change Conversion Right. Holders who
do not submit their shares for conversion during the Fundamental Change Conversion Period shall not be entitled to convert their Mandatory Convertible
Preferred Stock at the relevant Fundamental Change Conversion Rate or to receive the relevant Fundamental Change Dividend Make‑Whole Amount or the
relevant Accumulated Dividend Amount.
 

The Corporation shall provide written notice (the “Fundamental Change Notice”) to Holders of the Fundamental Change Effective Date no later
than the second Business Day immediately following such Fundamental Change Effective Date.
 

The Fundamental Change Notice shall state:
 
(i)           the event causing the Fundamental Change;
 
(ii)          the anticipated Fundamental Change Effective Date or actual Fundamental Change Effective Date, as the case may be;
 
(iii)         that Holders shall have the right to effect a Fundamental Change Conversion in connection with such Fundamental Change during

the Fundamental Change Conversion Period;
 
(iv)         the Fundamental Change Conversion Period; and
 
(v)          the instructions a Holder must follow to effect a Fundamental Change Conversion in connection with such Fundamental Change.
 
(c)          Not later than the second Business Day following the Fundamental Change Effective Date, the Corporation shall notify Holders of:
 
(i)          the Fundamental Change Conversion Rate (if notice is provided to Holders prior to the anticipated Fundamental Change Effective

Date, specifying how the Fundamental Change Conversion Rate will be determined);
 
(ii)          the Fundamental Change Dividend Make‑Whole Amount and whether the Corporation will pay such amount in cash, shares of

Common Stock (or to the extent applicable, Units of Exchange Property) or a combination thereof, specifying the combination, if applicable; and
 
(iii)          the Accumulated Dividend Amount as of the Fundamental Change Effective Date and whether the Corporation will pay such

amount in cash, shares of Common Stock (or to the extent applicable, Units of Exchange Property) or a combination thereof, specifying the
combination, if applicable.

 



(d)          (i) For any shares of the Mandatory Convertible Preferred Stock that are converted during the Fundamental Change Conversion
Period, in addition to the Common Stock issued upon conversion at the Fundamental Change Conversion Rate, the Corporation shall at its option (subject to
satisfaction of the requirements of this Section 10):

 
(A)          pay the Fundamental Change Dividend Make‑Whole Amount in cash (computed to the nearest cent), to the extent the

Corporation is legally permitted to do so and to the extent permitted under the terms of the documents governing its indebtedness;
 
(B)          increase the number of shares of Common Stock (or Units of Exchange Property) to be issued upon conversion by a number

equal to (x) the Fundamental Change Dividend Make‑Whole Amount, divided by (y) the greater of (i) the Floor Price and (ii) 97% of the
Fundamental Change Stock Price; or

 
(C)          pay the Fundamental Change Dividend Make‑Whole Amount through any combination of cash and shares of Common Stock

(or Units of Exchange Property) in accordance with the provisions of clauses (A) and (B) above.
 

(ii)          In addition, to the extent that the Accumulated Dividend Amount exists as of the Fundamental Change Effective Date, the
converting Holder shall be entitled to receive such Accumulated Dividend Amount upon such Fundamental Change Conversion. The Corporation
shall, at its option, pay the Accumulated Dividend Amount (subject to satisfaction of the requirements of this Section 10):

 
(A)          in cash (computed to the nearest cent), to the extent the Corporation is legally permitted to do so and to the extent permitted

under the terms of the documents governing its indebtedness;
 
(B)          in an additional number of shares of Common Stock (or Units of Exchange Property) equal to (x) the Accumulated Dividend

Amount, divided by (y) the greater of (i) the Floor Price and (ii) 97% of the Fundamental Change Stock Price; or
 
(C)          through a combination of cash and shares of Common Stock (or Units of Exchange Property) in accordance with the

provisions of clauses (A) and (B) above.
 

(iii)         The Corporation shall pay the Fundamental Change Dividend Make‑Whole Amount and the Accumulated Dividend Amount in
cash, except to the extent the Corporation elects on or prior to the second Business Day following the relevant Fundamental Change Effective Date
to make all or any portion of such payments in shares of Common Stock (or Units of Exchange Property). If the Corporation elects to deliver
Common Stock (or Units of Exchange Property) in respect of all or any portion of the Fundamental Change Dividend Make‑Whole Amount or the
Accumulated Dividend Amount, to the extent that the Fundamental Change Dividend Make‑Whole Amount or the Accumulated Dividend Amount
or the dollar amount of any portion thereof paid in Common Stock (or Units of Exchange Property) exceeds the product of (x) the number of
additional shares the Corporation delivers in respect thereof and (y) 97% of the Fundamental Change Stock Price, the Corporation shall, if it is
legally able to do so, and to the extent permitted under the terms of the documents governing its indebtedness, pay such excess amount in cash
(computed to the nearest cent). To the extent that the Corporation is not able to pay such excess amount in cash under applicable law and in
compliance with its indebtedness, the Corporation shall not have any obligation to pay such amount in cash or deliver additional shares of Common
Stock in respect of such amount.

 
(iv)         No fractional shares of Common Stock (or, to the extent applicable, Units of Exchange Property) shall be delivered by the

Corporation to converting Holders in respect of the Fundamental Change Dividend Make‑Whole Amount or the Accumulated Dividend Amount.
The Corporation shall instead pay a cash amount (computed to the nearest cent) to each converting Holder that would otherwise be entitled to
receive a fraction of a share of Common Stock (or to the extent applicable, Units of Exchange Property) based on the Average VWAP per share of
Common Stock (or to the extent applicable, Units of Exchange Property) over the five consecutive Trading Day period ending on, and including, the
Trading Day immediately preceding the relevant Fundamental Change Conversion Date.

 



(v)          If the Corporation is prohibited from paying or delivering, as the case may be, the Fundamental Change Dividend Make‑ Whole
Amount (whether in cash or in shares of Common Stock), in whole or in part, due to limitations of applicable Delaware law, the Fundamental
Change Conversion Rate will instead be increased by a number of shares of Common Stock equal to:

 
(A)          the cash amount of the aggregate unpaid and undelivered Fundamental Change Dividend Make‑Whole Amount, divided by

 
(B)          the greater of (i) the Floor Price and (ii) 97% of the Fundamental Change Stock Price.

 
To the extent that the cash amount of the aggregate unpaid and undelivered Fundamental Change Dividend Make‑Whole Amount exceeds the

product of such number of additional shares and 97% of the Fundamental Change Stock Price, the Corporation shall not have any obligation to pay
the shortfall in cash or deliver additional shares of Common Stock in respect of such amount.

 
Section 11.          Conversion Procedures. (a) Pursuant to Section 8, on the Mandatory Conversion Date, any outstanding shares of Mandatory

Convertible Preferred Stock shall mandatorily and automatically convert into shares of Common Stock.
 

Subject to any applicable rules and procedures of the Depositary, if more than one share of the Mandatory Convertible Preferred Stock held by the
same Holder is automatically converted on the Mandatory Conversion Date, the number of full shares of Common Stock issuable upon conversion thereof shall
be computed on the basis of the aggregate number of shares of Mandatory Convertible Preferred Stock so converted.

 
A Holder of shares of the Mandatory Convertible Preferred Stock that are mandatorily converted shall not be required to pay any transfer or similar

taxes or duties relating to the issuance or delivery of the Common Stock upon conversion, except that such Holder shall be required to pay any tax or duty that
may be payable relating to any transfer involved in the issuance or delivery of the Common Stock in a name other than the name of such Holder.

 
A certificate representing the shares of Common Stock issuable upon conversion shall be issued and delivered to the converting Holder or, if the

Mandatory Convertible Preferred Stock being converted is in book‑entry form, the shares of Common Stock issuable upon conversion shall be delivered to the
converting Holder through book‑entry transfer through the facilities of the Depositary, in each case, together with delivery by the Corporation to the converting
Holder of any cash to which the converting Holder is entitled, only after all applicable taxes and duties, if any, payable by such converting Holder have been
paid in full, and such shares and cash will be delivered on the later of (i) the Mandatory Conversion Date and (ii) the Business Day after the Holder has paid in
full all applicable taxes and duties, if any.

 
The Person or Persons entitled to receive the shares of Common Stock issuable upon Mandatory Conversion shall be treated as the record holder(s)

of such shares of Common Stock as of the Close of Business on the Mandatory Conversion Date. Prior to the Close of Business on the Mandatory Conversion
Date, the Common Stock issuable upon conversion of Mandatory Convertible Preferred Stock on the Mandatory Conversion Date shall not be deemed to be
outstanding for any purpose and Holders shall have no rights, powers or preferences with respect to such Common Stock, including voting powers, rights to
respond to tender offers and rights to receive any dividends or other distributions on the Common Stock, by virtue of holding the Mandatory Convertible
Preferred Stock.
 



(b)         To effect an Early Conversion pursuant to Section 9, a Holder must:

(i)           complete and manually sign the conversion notice on the back of the Mandatory Convertible Preferred Stock certificate or a
facsimile of such conversion notice;

 
(ii)          deliver the completed conversion notice and the certificated shares of Mandatory Convertible Preferred Stock to be converted to the

Conversion and Dividend Disbursing Agent;
 
(iii)         if required, furnish appropriate endorsements and transfer documents; and
 
(iv)         if required, pay all transfer or similar taxes or duties, if any.

 
Notwithstanding the foregoing, to effect an Early Conversion pursuant to Section 9 of shares of Mandatory Convertible Preferred Stock held in global form, the
Holder must, in lieu of the foregoing, comply with the applicable procedures of DTC (or any other Depositary for the shares of Mandatory Convertible
Preferred Stock held in global form appointed by the Corporation).
 

The Early Conversion shall be effective on the date on which a Holder has satisfied the foregoing requirements, to the extent applicable (“Early
Conversion Date”).

 
Subject to any applicable rules and procedures of the Depositary, if more than one share of the Mandatory Convertible Preferred Stock is

surrendered for conversion at one time by or for the same Holder, the number of full shares of Common Stock issuable upon conversion thereof shall be
computed on the basis of the aggregate number of shares of the Mandatory Convertible Preferred Stock so surrendered.

 
A Holder shall not be required to pay any transfer or similar taxes or duties relating to the issuance or delivery of Common Stock upon conversion,

but such Holder shall be required to pay any tax or duty that may be payable relating to any transfer involved in the issuance or delivery of Common Stock in a
name other than the name of such Holder.

 
A certificate representing the shares of Common Stock issuable upon conversion shall be issued and delivered to the converting Holder or, if the

Mandatory Convertible Preferred Stock being converted are in book‑entry form, the shares of Common Stock issuable upon conversion shall be delivered to
the converting Holder through book‑entry transfer through the facilities of the Depositary, in each case, together with delivery by the Corporation to the
converting Holder of any cash to which the converting Holder is entitled, only after all applicable taxes and duties, if any, payable by such converting Holder
have been paid in full, and such shares and cash will be delivered on the latest of (i) the second Business Day immediately succeeding the Early Conversion
Date, (ii) the second Business Day immediately succeeding the last day of the Early Conversion Settlement Period, and (iii) the Business Day after the Holder
has paid in full all applicable taxes and duties, if any.

 
The Person or Persons entitled to receive the shares of Common Stock issuable upon Early Conversion shall be treated for all purposes as the record

holder(s) of such shares of Common Stock as of the Close of Business on the applicable Early Conversion Date. Prior to the Close of Business on such
applicable Early Conversion Date, the shares of Common Stock issuable upon conversion of any shares of Mandatory Convertible Preferred Stock shall not be
deemed to be outstanding for any purpose, and Holders shall have no rights, powers or preferences with respect to such shares of Common Stock, including
voting powers, rights to respond to tender offers for the Common Stock and rights to receive any dividends or other distributions on the Common Stock, by
virtue of holding shares of Mandatory Convertible Preferred Stock.

 



In the event that an Early Conversion is effected with respect to shares of Mandatory Convertible Preferred Stock representing less than all the
shares of the Mandatory Convertible Preferred Stock held by a Holder, upon such Early Conversion the Corporation shall execute and instruct the Transfer
Agent and Registrar to countersign and deliver to the Holder thereof, at the expense of the Corporation, a certificate evidencing the shares of Mandatory
Convertible Preferred Stock as to which Early Conversion was not effected, or, if the Mandatory Convertible Preferred Stock is held in book‑entry form, the
Corporation shall cause the Transfer Agent and Registrar to reduce the number of shares of the Mandatory Convertible Preferred Stock represented by the
global certificate by making a notation on Schedule I attached to the global certificate or otherwise notate such reduction in the register maintained by such
Transfer Agent and Registrar.
 

(c)          To effect a Fundamental Change Conversion pursuant to Section 10, a Holder must:
 
(i)          complete and manually sign the conversion notice on the back of the Mandatory Convertible Preferred Stock certificate or a

facsimile of such conversion notice;
 
(ii)         deliver the completed conversion notice and the certificated shares of Mandatory Convertible Preferred Stock to be converted to the

Conversion and Dividend Disbursing Agent;
 
(iii)       if required, furnish appropriate endorsements and transfer documents; and
 
(iv)         if required, pay all transfer or similar taxes or duties, if any.

 
Notwithstanding the foregoing, to effect a Fundamental Change Conversion pursuant to Section 10 of shares of Mandatory Convertible Preferred Stock held in
global form, the Holder must, in lieu of the foregoing, comply with the applicable procedures of DTC (or any other Depositary for the shares of Mandatory
Convertible Preferred Stock held in global form appointed by the Corporation).

 
The Fundamental Change Conversion shall be effective on the date on which a Holder has satisfied the foregoing requirements, to the extent

applicable (the “Fundamental Change Conversion Date”).
 
Subject to any applicable rules and procedures of the Depositary, if more than one share of the Mandatory Convertible Preferred Stock is

surrendered for conversion at one time by or for the same Holder, the number of full shares of Common Stock issuable upon conversion thereof shall be
computed on the basis of the aggregate number of shares of the Mandatory Convertible Preferred Stock so surrendered.

 
A Holder shall not be required to pay any transfer or similar taxes or duties relating to the issuance or delivery of Common Stock upon conversion,

but such Holder shall be required to pay any tax or duty that may be payable relating to any transfer involved in the issuance or delivery of Common Stock in a
name other than the name of such Holder.

 
A certificate representing the shares of Common Stock issuable upon conversion shall be issued and delivered to the converting Holder or, if the

Mandatory Convertible Preferred Stock being converted are in book‑entry form, the shares of Common Stock issuable upon conversion shall be delivered to
the converting Holder through book‑entry transfer through the facilities of the Depositary, in each case, together with delivery by the Corporation to the
converting Holder of any cash to which the converting Holder is entitled, only after all applicable taxes and duties, if any, payable by such converting Holder
have been paid in full, on the later of (i) the second Business Day immediately succeeding the Fundamental Change Conversion Date and (ii) the Business Day
after the Holder has paid in full all applicable taxes and duties, if any.

 
The Person or Persons entitled to receive the shares of Common Stock issuable upon such Fundamental Change Conversion shall be treated for all

purposes as the record holder(s) of such shares of Common Stock as of the Close of Business on the applicable Fundamental Change Conversion Date. Prior to
the Close of Business on such applicable Fundamental Change Conversion Date, the shares of Common Stock issuable upon conversion of any shares of the
Mandatory Convertible Preferred Stock shall not be deemed to be outstanding for any purpose, and Holders shall have no rights, powers or preferences with
respect to the Common Stock, including voting powers, rights to respond to tender offers for the Common Stock and rights to receive any dividends or other
distributions on the Common Stock, by virtue of holding shares of Mandatory Convertible Preferred Stock.
 



In the event that a Fundamental Change Conversion is effected with respect to shares of Mandatory Convertible Preferred Stock representing less
than all the shares of Mandatory Convertible Preferred Stock held by a Holder, upon such Fundamental Change Conversion the Corporation shall execute and
instruct the Transfer Agent and Registrar to countersign and deliver to the Holder thereof, at the expense of the Corporation, a certificate evidencing the shares
of Mandatory Convertible Preferred Stock as to which Fundamental Change Conversion was not effected, or, if Mandatory Convertible Preferred Stock is held
in book‑entry form, the Corporation shall cause the Transfer Agent and Registrar to reduce the number of shares of Mandatory Convertible Preferred Stock
represented by the global certificate by making a notation on Schedule I attached to the global certificate or otherwise notate such reduction in the register
maintained by such Transfer Agent and Registrar.
 

(d)        In the event that a Holder shall not by written notice designate the name in which shares of Common Stock to be issued upon conversion of
such Mandatory Convertible Preferred Stock should be registered or, if applicable, the address to which the certificate or certificates representing such shares
of Common Stock should be sent, the Corporation shall be entitled to register such shares, and make such payment, in the name of the Holder as shown on the
records of the Corporation and, if applicable, to send the certificate or certificates representing such shares of Common Stock to the address of such Holder
shown on the records of the Corporation.

 
(e)        Shares of Mandatory Convertible Preferred Stock shall cease to be outstanding on the applicable Conversion Date, subject to the right of

Holders of such shares to receive shares of Common Stock issuable upon conversion of such shares of Mandatory Convertible Preferred Stock and other
amounts and shares of Common Stock, if any, to which they are entitled pursuant to Sections 8, 9 or 10, as applicable and, if the applicable Conversion Date
occurs after the Regular Record Date for a declared dividend and prior to the immediately succeeding Dividend Payment Date, subject to the right of the
Record Holders of such shares of the Mandatory Convertible Preferred Stock on such Regular Record Date to receive payment of the full amount of such
declared dividend on such Dividend Payment Date pursuant to Section 4.

 
Section 12.  Reservation of Common Stock. (a) The Corporation shall at all times reserve and keep available out of its authorized and unissued

Common Stock, solely for issuance upon the conversion of shares of Mandatory Convertible Preferred Stock as herein provided, free from any preemptive or
other similar rights, a number of shares of Common Stock equal to the maximum number of shares of Common Stock deliverable upon conversion of all shares
of Mandatory Convertible Preferred Stock (which shall initially equal a number of shares of Common Stock equal to the sum of (x) the product of (i)
23,000,000 shares of Mandatory Convertible Preferred Stock, and (ii) the initial Maximum Conversion Rate and (y) the product of (i) 23,000,000 shares of
Mandatory Convertible Preferred Stock, and (ii) the maximum number of shares of Common Stock that would be added to the Mandatory Conversion Rate
assuming (A) the Corporation paid no dividends on the shares of Mandatory Convertible Preferred Stock prior to the Mandatory Conversion Date and (B) the
Floor Price is greater than 97% of the relevant Average Price. For purposes of this Section 12(a), the number of shares of Common Stock that shall be
deliverable upon the conversion of all outstanding shares of Mandatory Convertible Preferred Stock shall be computed as if at the time of computation all such
outstanding shares were held by a single Holder.
 

(b)          Notwithstanding the foregoing, the Corporation shall be entitled to deliver upon conversion of shares of Mandatory Convertible
Preferred Stock or as payment of any dividend on such shares of Mandatory Convertible Preferred Stock, as herein provided, shares of Common Stock
reacquired and held in the treasury of the Corporation (in lieu of the issuance of authorized and unissued shares of Common Stock), so long as any such
treasury shares are free and clear of all liens, charges, security interests or encumbrances (other than liens, charges, security interests and other encumbrances
created by the Holders).

 
(c)         All shares of Common Stock delivered upon conversion or redemption of, or as payment of a dividend on, the Mandatory Convertible

Preferred Stock shall be duly authorized, validly issued, fully paid and non‑assessable, free and clear of all liens, claims, security interests and other
encumbrances (other than liens, charges, security interests and other encumbrances created by the Holders) and free of preemptive rights.
 



(d)        Prior to the delivery of any securities that the Corporation shall be obligated to deliver upon conversion of Mandatory Convertible
Preferred Stock, the Corporation shall use commercially reasonable efforts to comply with all federal and state laws and regulations thereunder requiring the
registration of such securities with, or any approval of or consent to the delivery thereof by, any governmental authority.

 
(e)       The Corporation hereby covenants and agrees that, if at any time the Common Stock shall be listed on NYSE or any other national

securities exchange or automated quotation system, the Corporation shall, if permitted by the rules of such exchange or automated quotation system, list and
use its commercially reasonable efforts to keep listed, so long as the Common Stock shall be so listed on such exchange or automated quotation system, all
Common Stock issuable upon conversion (including, for the avoidance of doubt, with respect to the Mandatory Conversion Additional Conversion Amount or
Early Conversion Additional Conversion Amount) of, or issuable in respect of the payment of dividends, the Accumulated Dividend Amount, the Fundamental
Change Dividend Make‑Whole Amount and the Acquisition Termination Make‑ Whole Amount on, the Mandatory Convertible Preferred Stock; provided,
however, that if the rules of such exchange or automated quotation system permit the Corporation to defer the listing of such Common Stock until the earlier of
(x) the first conversion of Mandatory Convertible Preferred Stock into Common Stock in accordance with the provisions hereof and (y) the first payment of
any dividends, any Accumulated Dividend Amount, any Fundamental Change Dividend Make‑Whole Amount or any Acquisition Termination Make‑Whole
Amount on the Mandatory Convertible Preferred Stock, the Corporation covenants to list such Common Stock issuable upon the earlier of (1) the first
conversion of the Mandatory Convertible Preferred Stock and (2) the first payment of any dividends, any Accumulated Dividend Amount or any Fundamental
Change Dividend Make‑Whole Amount on the Mandatory Convertible Preferred Stock in accordance with the requirements of such exchange or automated
quotation system at such time.
 

Section 13.          Fractional Shares. (a) No fractional shares of Common Stock shall be issued to Holders as a result of any conversion of shares of
Mandatory Convertible Preferred Stock.

 
(b)         In lieu of any fractional shares of Common Stock otherwise issuable in respect of the aggregate number of shares of the Mandatory

Convertible Preferred Stock of any Holder that are converted on the Mandatory Conversion Date pursuant to Section 8 or at the option of the Holder pursuant
to Section 9 or Section 10, the Corporation shall pay an amount in cash (computed to the nearest cent) equal to the product of (i) that same fraction and (ii) the
Average VWAP of the Common Stock over the five consecutive Trading Day period ending on, and including, the Trading Day immediately preceding the
Mandatory Conversion Date, Early Conversion Date or Fundamental Change Conversion Date, as applicable.

 
Section 14.          Anti‑Dilution Adjustments to the Fixed Conversion Rates. (a) Each Fixed Conversion Rate shall be adjusted as set forth in this

Section 14, except that the Corporation shall not make any adjustments to the Fixed Conversion Rates if Holders participate (other than in the case of a share
split or share combination), at the same time and upon the same terms as holders of Common Stock and solely as a result of holding the Mandatory Convertible
Preferred Stock, in any of the transactions set forth in Sections 14(a)(i)‑(v) without having to convert their Mandatory Convertible Preferred Stock as if they
held a number of shares of Common Stock equal to (i) the Maximum Conversion Rate as of the Record Date for such transaction, multiplied by (ii) the number
of shares of Mandatory Convertible Preferred Stock held by such Holder.

 
(i)          If the Corporation exclusively issues shares of Common Stock as a dividend or distribution on shares of Common Stock, or if

the Corporation effects a share split or share combination, each Fixed Conversion Rate shall be adjusted based on the following formula:
 
CR1  = CR0 × OS1
         OS0

                             where,
 
CR0 = such Fixed Conversion Rate in effect immediately prior to the Close of Business on the Record Date of such dividend or distribution, or immediately

prior to the Open of Business on the Effective Date of such share split or share combination, as applicable;
 



CR1 = such Fixed Conversion Rate in effect immediately after the Close of Business on such Record Date or immediately after the Open of Business on such
Effective Date, as applicable;

 
OS0 = the number of shares of Common Stock outstanding immediately prior to the Close of Business on such Record Date or immediately prior to the Open

of Business on such Effective Date, as applicable, before giving effect to such dividend, distribution, share split or share combination; and
 
OS1 = the number of shares of Common Stock outstanding immediately after giving effect to such dividend, distribution, share split or share combination.
 

Any adjustment made under this Section 14(a)(i) shall become effective immediately after the Close of Business on the Record Date for such
dividend or distribution, or immediately after the Open of Business on the Effective Date for such share split or share combination, as applicable. If any
dividend or distribution of the type set forth in this Section 14(a)(i) is declared but not so paid or made, each Fixed Conversion Rate shall be immediately
readjusted, effective as of the date the Board of Directors or a committee thereof determines not to pay such dividend or distribution, to such Fixed Conversion
Rate that would then be in effect if such dividend or distribution had not been declared. For the purposes of this Section 14(a)(i), the number of shares of
Common Stock outstanding immediately prior to the Close of Business on the Record Date or immediately prior to the Open of Business on the relevant
Effective Date, as the case may be, and the number of shares of Common Stock outstanding immediately after giving effect to such dividend, distribution,
share split or share combination shall, in each case, not include shares that the Corporation holds in treasury. The Corporation shall not pay any dividend or
make any distribution on shares of Common Stock that it holds in treasury.

 
(ii)        If the Corporation issues to all or substantially all holders of Common Stock any rights, options or warrants entitling them, for a

period of not more than 45 calendar days after the announcement date of such issuance, to subscribe for or purchase shares of Common Stock at a
price per share that is less than the Average VWAP per share of Common Stock for the 10 consecutive Trading Day period ending on, and including,
the Trading Day immediately preceding the date of announcement of such issuance, each Fixed Conversion Rate shall be increased based on the
following formula:

 
CR1  = CR0 ×  OS0 + X          
          OS0 + Y
 
where,
 
CR0 = such Fixed Conversion Rate in effect immediately prior to the Close of Business on the Record Date for such issuance
 
CR1 = such Fixed Conversion Rate in effect immediately after the Close of Business on such Record Date;
 
OS0 = the number of shares of Common Stock outstanding immediately prior to the Close of Business on such Record Date;

X = the total number of shares of Common Stock issuable pursuant to such rights, options or warrants; and
 
Y= the number of shares of Common Stock equal to (i) the aggregate price payable to exercise such rights, options or warrants, divided by (ii) the Average

VWAP per share of Common Stock over the 10 consecutive Trading Day period ending on, and including, the Trading Day immediately preceding the
date of announcement of the issuance of such rights, options or warrants.

 



Any increase made under this Section 14(a)(ii) shall be made successively whenever any such rights, options or warrants are issued and shall
become effective immediately after the Close of Business on the Record Date for such issuance. To the extent that such rights, options or warrants are not
exercised prior to their expiration or shares of Common Stock are not delivered after the exercise of such rights, options or warrants, each Fixed Conversion
Rate shall be decreased to such Fixed Conversion Rate that would then be in effect had the increase with respect to the issuance of such rights, options or
warrants been made on the basis of delivery of only the number of shares of Common Stock actually delivered, if any. If such rights, options or warrants are
not so issued, each Fixed Conversion Rate shall be immediately readjusted, effective as of the date the Board of Directors or a committee thereof determines
not to pay such dividend or distribution, to such Fixed Conversion Rate that would then be in effect if such Record Date for such issuance had not occurred.
 

For the purpose of this Section 14(a)(ii), in determining whether any rights, options or warrants entitle the holders of Common Stock to subscribe
for or purchase shares of Common Stock at less than such Average VWAP per share for the 10 consecutive Trading Day period ending on, and including, the
Trading Day immediately preceding the date of announcement of such issuance, and in determining the aggregate offering price of such shares of Common
Stock, there shall be taken into account any consideration received by the Corporation for such rights, options or warrants and any amount payable on exercise
or conversion thereof, the value of such consideration, if other than cash, to be determined by the Board of Directors or a committee thereof.
 

(iii)          If the Corporation distributes shares of its capital stock, evidences of the Corporation’s indebtedness, other assets or   property of
the Corporation or rights, options or warrants to acquire its capital stock or other securities, to all or substantially all holders of Common Stock,
excluding:

 
(A)          dividends, distributions or issuances as to which the provisions set forth in Section 14(a)(i) or Section 14(a)(ii) shall apply;
 
(B)          dividends or distributions paid exclusively in cash as to which the provisions set forth in Section 14(a)(iv) shall apply;
 
(C)          any dividends and distributions upon conversion of, or in exchange for, shares of Common Stock in connection with a

recapitalization, reclassification, change, consolidation, merger or other combination, share exchange, or sale, lease or other transfer or
disposition resulting in the change in the conversion consideration as set forth under Section 15;

 
(D)          except as otherwise set forth in Section 14(a)(vii), rights issued pursuant to a shareholder rights plan adopted by the

Corporation; and
 
(E)          Spin‑Offs as to which the provisions set forth below in this Section 14(a)(iii) shall apply; then each Fixed Conversion Rate

shall be increased based on the following formula:
 
CR1  = CR0 ×    SP0
        SP0 ‑ FMV
 
where,
 
CR0 = such Fixed Conversion Rate in effect immediately prior to the Close of Business on the Record Date for such distribution;
 
CR1 = such Fixed Conversion Rate in effect immediately after the Close of Business on such Record Date;
 
SP0 = the Average VWAP per share of Common Stock over the 10 consecutive Trading Day period ending on, and including, the Trading Day immediately

preceding the Ex‑Date for such distribution; and
 
FMV = the fair market value (as determined by the Board of Directors or a committee thereof in good faith) of the shares of capital stock, evidences of

indebtedness, assets, property, rights, options or warrants so distributed, expressed as an amount per share of Common Stock on the Ex‑Date for such
distribution.



Any increase made under the portion of this Section 14(a)(iii) will become effective immediately after the Close of Business on the Record Date for
such distribution. If such distribution is not so paid or made, each Fixed Conversion Rate shall be immediately readjusted, effective as of the date the Board of
Directors or a committee thereof determines not to pay such dividend or distribution, to be such Fixed Conversion Rate that would then be in effect if such
distribution had not been declared.

 
Notwithstanding the foregoing, if “FMV” (as defined above) is equal to or greater than “SP0” (as defined above), or if the difference is less than

$1.00, in lieu of the foregoing increase, each Holder shall receive, in respect of each share of Mandatory Convertible Preferred Stock, at the same time and
upon the same terms as holders of Common Stock, the amount and kind of the Corporation’s capital stock, evidences of the Corporation’s indebtedness, other
assets or property of the Corporation or rights, options or warrants to acquire its capital stock or other securities that such Holder would have received if such
Holder owned a number of shares of Common Stock equal to the Maximum Conversion Rate in effect on the Record Date for the distribution.

 
With respect to an adjustment pursuant to this Section 14(a)(iii) where there has been a Spin‑Off, each Fixed Conversion Rate shall be increased

based on the following formula:
 
CR1 = CR0 × FMV0 + MP0
                 MP0
where,
 
CR0 = such Fixed Conversion Rate in effect immediately prior to the Open of Business on the Ex‑Date for the Spin‑Off;
 
CR1= such Fixed Conversion Rate in effect immediately after the Open of Business on the Ex‑Date for the Spin‑Off;
 
FMV0 = the Average VWAP per share of the capital stock or similar equity interest distributed to holders of Common Stock applicable to one share of Common

Stock over the ten consecutive Trading Day period commencing on, and including, the Ex‑Date for the Spin‑Off (the “Valuation Period”); and

MP0 = the Average VWAP per share of Common Stock over the Valuation Period.
  

The increase to each Fixed Conversion Rate under the preceding paragraph will be calculated as of the Close of Business on the last Trading Day of
the Valuation Period but will be given retroactive effect as of immediately after the Open of Business on the Ex‑Date of the Spin‑Off. Because the Corporation
shall make the adjustment to each Fixed Conversion Rate with retroactive effect, it shall delay the settlement of any conversion of the Mandatory Convertible
Preferred Stock where any date for determining the number of shares of Common Stock issuable to a Holder occurs during the Valuation Period until the
second Business Day after the last Trading Day of such Valuation Period. If such dividend or distribution is not so paid, each Fixed Conversion Rate shall be
decreased, effective as of the date the Board of Directors or a committee thereof determines not to make or pay such dividend or distribution, to be such Fixed
Conversion Rate that would then be in effect if such dividend or distribution had not been declared.
 



For purposes of this Section 14(a)(iii) (and subject in all respects to Section 14(a)(i) and Section 14(a)(ii)):

    (F)          rights, options or warrants distributed by the Corporation to all or substantially all holders of the Common Stock entitling
them to subscribe for or purchase shares of the Corporation’s capital stock, including Common Stock (either initially or under certain
conditions), which rights, options or warrants, until the occurrence of a specified event or events (“Trigger Event”):

(1) are deemed to be transferred with such shares of the Common Stock;
 

(2) are not exercisable; and
 

(3) are also issued in respect of future issuances of the Common Stock,
 

shall be deemed not to have been distributed for purposes of this Section 14(a)(iii) (and no adjustment to the Fixed Conversion Rates under
this Section 14(a)(iii) shall be required) until the occurrence of the earliest Trigger Event, whereupon such rights, options or warrants shall be
deemed to have been distributed and an appropriate adjustment (if any is required) to the Fixed Conversion Rates shall be made under this
Section 14(a)(iii).

 
(G)          If any such right, option or warrant, including any such existing rights, options or warrants distributed prior to the Initial Issue

Date, are subject to events, upon the occurrence of which such rights, options or warrants become exercisable to purchase different securities,
evidences of indebtedness or other assets, then the date of the occurrence of any and each such event shall be deemed to be the date of
distribution and Record Date with respect to new rights, options or warrants with such rights (in which case the existing rights, options or
warrants shall be deemed to terminate and expire on such date without exercise by any of the holders thereof).

 
(H)          In addition, in the event of any distribution (or deemed distribution) of rights, options or warrants, or any Trigger Event or

other event (of the type described in the immediately preceding clause (B)) with respect thereto that was counted for purposes of calculating a
distribution amount for which an adjustment to the Fixed Conversion Rates under this clause (iii) was made:

  
 (1)           in the case of any such rights, options or warrants that shall all have been redeemed or repurchased without exercise by any

holders thereof, upon such final redemption or repurchase (x) the Fixed Conversion Rates shall be readjusted as if such rights, options or
warrants had not been issued and (y) the Fixed Conversion Rates shall then  again be readjusted to give effect to such distribution, deemed
distribution or Trigger Event, as the case may be, as though it were a cash distribution pursuant to Section 14(a)(iv), equal to the per share
redemption or repurchase price received by a holder or holders of Common Stock with respect to such rights, options or warrants (assuming
such holder had retained such rights, options or warrants), made to all holders of Common Stock as of the date of such redemption or
repurchase; and

(2)           in the case of such rights, options or warrants that shall have expired or been terminated without exercise by any holders
thereof, the Fixed Conversion Rates shall be readjusted as if such rights, options and warrants had not been issued;

provided that, in each case, such rights, options or warrants are deemed to be transferred with such shares of the Common Stock and are also
issued in respect of future issuances of the Common Stock.



For purposes of Section 14(a)(i), Section 14(a)(ii) and this Section 14(a)(iii), if any dividend or distribution to which this Section 14(a)(iii) is
applicable includes one or both of:

(A)          a dividend or distribution of shares of Common Stock to which Section 14(a)(i) is applicable (the “Clause A Distribution”); or
 
(B)          an issuance of rights, options or warrants to which Section 14(a)(ii) is applicable (the “Clause B Distribution”), then:

 
    (1)          such dividend or distribution, other than the Clause A Distribution and the Clause B Distribution, shall be deemed to be a

dividend or distribution to which this Section 14(a)(iii) is applicable (the “Clause C Distribution”) and any Fixed Conversion Rate adjustment
required by this Section 14(a)(iii) with respect to such Clause C Distribution shall then be made; and

 
    (2)          the Clause A Distribution and Clause B Distribution shall be deemed to immediately follow the Clause C Distribution and

any Fixed Conversion Rate adjustment required by Section 14(a)(i) and Section 14(a)(ii) with respect thereto shall then be made, except that,
if determined by the Corporation (I) the “Record Date” of the Clause A Distribution and the Clause B Distribution shall be deemed to be the
Record Date of the Clause C Distribution and (II) any shares of Common Stock included in the Clause A Distribution or Clause B
Distribution shall be deemed not to be “outstanding immediately prior to the Close of Business on such Record Date or immediately prior to
the Open of Business on such Effective Date” within the meaning of Section 14(a)(i) or “outstanding immediately prior to Close of Business
on such Record Date” within the meaning of Section 14(a)(ii).

(iv)       If any cash dividend or distribution is made to all or substantially all holders of Common Stock other than a regular, quarterly cash
dividend that does not exceed $0.135 per share (the “Initial Dividend Threshold”), each Fixed Conversion Rate shall be adjusted based on the
following formula:
 

CR1  = CR0 ×       SP0  ‑ T
               SP0 ‑ C
where,
 
CR0 = such Fixed Conversion Rate in effect immediately prior to the Close of Business on the Record Date for such dividend or distribution;
 
CR1 = such Fixed Conversion Rate in effect immediately after the Close of Business on the Record Date for such dividend or distribution;
 
SP0 = the Average VWAP per share of Common Stock over the 10 consecutive Trading Day period ending on, and including, the Trading Day immediately

preceding the Ex‑Date for such distribution;
 
T = the Initial Dividend Threshold; provided that if the dividend or distribution is not a regular quarterly cash dividend, the Initial Dividend Threshold

shall be deemed to be zero; and
 
C = the amount in cash per share the Corporation distributes to all or substantially all holders of Common Stock.
 

The Initial Dividend Threshold is subject to adjustment in a manner inversely proportional to adjustments to each Fixed Conversion Rate; provided
that no adjustment will be made to the Initial Dividend Threshold for any adjustment to each Fixed Conversion Rate under this Section 14(a)(iv).
 



Any increase made under this Section 14(a)(iv) shall become effective immediately after the Close of Business on the Record Date for such
dividend or distribution. If such dividend or distribution is not so paid, each Fixed Conversion Rate shall be decreased, effective as of the date the Board of
Directors or a committee thereof determines not to make or pay such dividend or distribution, to be such Fixed Conversion Rate that would then be in effect if
such dividend or distribution had not been declared.
 

Notwithstanding the foregoing, if “C” (as defined above) is equal to or greater than “SP0” (as defined above), or if the difference is less than $1.00,
in lieu of the foregoing increase, each Holder shall receive, for each share of Mandatory Convertible Preferred Stock, at the same time and upon the same terms
as holders of shares of Common Stock, the amount of cash that such Holder would have received if such Holder owned a number of shares of Common Stock
equal to the Maximum Conversion Rate on the Record Date for such cash dividend or distribution.

 
(v)          If the Corporation or any of its Subsidiaries make a payment in respect of a tender or exchange offer for Common Stock, to the

extent that the cash and value of any other consideration included in the payment per share of Common Stock exceeds the Average VWAP per share of
Common Stock over the 10 consecutive Trading Day period (the “Averaging Period”) commencing on, and including, the Trading Day next
succeeding the last date on which tenders or exchanges may be made pursuant to such tender or exchange offer (the “Expiration Date”), each Fixed
Conversion Rate shall be increased based on the following formula:

 
CR1  = CR0x         AC + (SP1 x OS1)
                    OS0 x SP1
where,
 
CR0 = such Fixed Conversion Rate in effect immediately prior to the Close of Business on the Expiration Date;
 
CR1 = such Fixed Conversion Rate in effect immediately after the Close of Business on the Expiration Date;
 
AC = the aggregate value of all cash and any other consideration (as determined by the Board of Directors or a committee thereof in good faith) paid or

payable for shares purchased in such tender or exchange offer;
 
OS0 = the number of shares of Common Stock outstanding immediately prior to the Expiration Date (prior to giving effect to the purchase of all shares

accepted for purchase or exchange in such tender or exchange offer);
 
OS1 = the number of shares of Common Stock outstanding immediately after the Expiration Date (after giving effect to the purchase of all shares accepted

for purchase or exchange in such tender or exchange offer); and
 
SP1 = the Average VWAP of Common Stock over the Averaging Period.
 

The increase to each Fixed Conversion Rate under the preceding paragraph will be calculated at the Close of Business on the last Trading Day of the
Averaging Period but will be given retroactive effect as of immediately after the Close of Business on the Expiration Date. Because the Corporation will make
the adjustment to each Fixed Conversion Rate with retroactive effect, it will delay the settlement of any conversion of the Mandatory Convertible Preferred
Stock where any date for determining the number of shares of Common Stock issuable to a Holder occurs during the Averaging Period until the second
Business Day after the last Trading Day of the Averaging Period. For the avoidance of doubt, no adjustment under this Section 14(a)(v) will be made if such
adjustment would result in a decrease in any Fixed Conversion Rate, except as set forth in the immediately succeeding sentence.
 



In the event that the Corporation or one of its Subsidiaries is obligated to purchase shares of Common Stock pursuant to any such tender offer or
exchange offer, but the Corporation or such Subsidiary is permanently prevented by applicable law from effecting any such purchases, or all such purchases are
rescinded, then each Fixed Conversion Rate shall again be adjusted to be such Fixed Conversion Rate that would then be in effect if such tender offer or
exchange offer had not been made (or had been made only in respect of the purchases that have been made and not rescinded).

(vi)         If:
 

(A)          the record date for a dividend or distribution on shares of the Common Stock occurs after the end of the 20 consecutive Trading
Day period used for calculating the Applicable Market Value and before the Mandatory Conversion Date; and

 
(B)          such dividend or distribution would have resulted in an adjustment of the number of shares of Common Stock issuable to the

Holders had such record date occurred on or before the last Trading Day of such 20‑Trading Day period,

then the Corporation shall deem the Holders to be holders of record, for each share of their Mandatory Convertible Preferred Stock, of a
number of shares of Common Stock equal to the Mandatory Conversion Rate for purposes of that dividend or distribution, and in such a case,
the Holders would receive the dividend or distribution on Common Stock together with the number of shares of Common Stock issuable
upon mandatory conversion of Mandatory Convertible Preferred Stock.

(vii)        If the Corporation has a rights plan in effect upon conversion of the Mandatory Convertible Preferred Stock into Common Stock,
the Holders shall receive, in addition to any shares of Common Stock received in connection with such conversion, the rights under the rights plan.
However, if, prior to any conversion, the rights have separated from the shares of Common Stock in accordance with the provisions of the
applicable rights plan, each Fixed Conversion Rate will be adjusted at the time of separation as if the Corporation distributed to all or substantially
all holders of Common Stock, shares of its capital stock, evidences of indebtedness, assets, property, rights, options or warrants as set forth in
Section 14(a)(iii), subject to readjustment in the event of the expiration, termination or redemption of such rights.

 
(viii)      The Corporation may (but is not required to), to the extent permitted by law and the rules of NYSE or any other securities exchange

on which the shares of Common Stock or the Mandatory Convertible Preferred Stock is then listed, increase each Fixed Conversion Rate by any
amount for a period of at least 20 Business Days if such increase is irrevocable during such 20 Business Days and the Board of Directors, or a
committee thereof, determines that such increase would be in the best interest of the Corporation. The Corporation may also (but is not required to)
make such increases in each Fixed Conversion Rate as it deems advisable in order to avoid or diminish any income tax to holders of Common Stock
resulting from any dividend or distribution of shares of Common Stock (or issuance of rights or warrants to acquire shares of Common Stock) or
from any event treated as such for income tax purposes or for any other reason. However, in either case, the Corporation may only make such
discretionary adjustments if it makes the same proportionate adjustment to each Fixed Conversion Rate.

 



(ix)         The Corporation shall not adjust the Fixed Conversion Rates:
 

(A)          upon the issuance of shares of Common Stock pursuant to any present or future plan providing for the reinvestment of
dividends or interest payable on securities of the Corporation and the investment of additional optional amounts in Common Stock under any
plan;
 

(B)          upon the issuance of any shares of Common Stock or rights or warrants to purchase such shares of Common Stock
pursuant to any present or future benefit or other incentive plan or program of or assumed by the Corporation or any of its Subsidiaries;

 
(C)          upon the issuance of any shares of Common Stock pursuant to any option, warrant, right or exercisable, exchangeable or

convertible security not described in (B) of this Section 14(a)(ix) and outstanding as of the Initial Issue Date;
 
(D)          for a change in par value of the Common Stock;
 
(E)          for stock repurchases that are not tender or exchange offers referred to in Section 14(a)(v), including structured or

derivative transactions or pursuant to a stock repurchase program approved by the Board of Directors;
 
(F)          for accumulated dividends on the Mandatory Convertible Preferred Stock, except as described in Sections 8, 9 and 10; or
 
(G)          for any other issuance of shares of Common Stock or any securities convertible into or exchangeable for shares of

Common Stock or the right to purchase shares of Common Stock or such convertible or exchangeable securities, except as otherwise stated
herein.
 
(x)         Adjustments to each Fixed Conversion Rate will be calculated to the nearest 1/10,000th of a share of Common Stock. No adjustment

to any Fixed Conversion Rate will be required unless the adjustment would require an increase or decrease of at least 1% of the Fixed Conversion
Rate; provided, however, that if an adjustment is not made because the adjustment does not change the Fixed Conversion Rates by at least 1%, then
such adjustment will be carried forward and taken into account in any future adjustment. Notwithstanding the foregoing, on each date for
determining the number of shares of Common Stock issuable to a Holder upon any conversion of the Mandatory Convertible Preferred Stock or
redemption of the Mandatory Convertible Preferred Stock, the Corporation shall give effect to all adjustments that otherwise had been deferred
pursuant to this clause (x), and those adjustments will no longer be carried forward and taken into account in any future adjustment. Except as
otherwise provided above, the Corporation will be responsible for making all calculations called for under the Mandatory Convertible Preferred
Stock. These calculations include, but are not limited to, determinations of the Fundamental Change Stock Price, the VWAPs, the Average VWAPs
and the Fixed Conversion Rates of the Mandatory Convertible Preferred Stock and shall be made in good faith.

 
(xi)        For the avoidance of doubt, if an adjustment is made to the Fixed Conversion Rates, no separate inversely proportionate adjustment

will be made to the Initial Price or the Threshold Appreciation Price because the Initial Price is equal to $50.00 divided by the Maximum
Conversion Rate (as adjusted in the manner described herein) and the Threshold Appreciation Price is equal to $50.00 divided by the Minimum
Conversion Rate (as adjusted in the manner described herein).

 
(xii)       Whenever any provision of the Certificate of Designations requires the Corporation to calculate the VWAP per share of Common

Stock over a span of multiple days, the Board of Directors, or any authorized committee thereof, shall make appropriate adjustments in good faith
(including, without limitation, to the Applicable Market Value, the Early Conversion Average Price, the Fundamental Change Stock Price and the
Average Price, as the case may be) to account for any adjustments to the Fixed Conversion Rates (as the case may be) that become effective, or any
event that would require such an adjustment if the Ex‑Date, Effective Date, Record Date or Expiration Date, as the case may be, of such event
occurs during the relevant period used to calculate such prices or values, as the case may be.

 



(b)          Whenever the Fixed Conversion Rates are to be adjusted, the Corporation shall:
 

(i)           compute such adjusted Fixed Conversion Rates;
 
(ii)          within 10 Business Days after the Fixed Conversion Rates are to be adjusted, provide or cause to be provided, a written notice to the

Holders of the occurrence of such event; and
 
(iii)          within 10 Business Days after the Fixed Conversion Rates are to be adjusted, provide or cause to be provided, to the Holders, a

statement setting forth in reasonable detail the method by which the adjustments to the Fixed Conversion Rates were determined and setting forth
such adjusted Fixed Conversion Rates.

 
Section 15.          Recapitalizations, Reclassifications and Changes of Common Stock. In the event of:

 
(i)           any consolidation or merger of the Corporation with or into another Person;
 
(ii)          any sale, transfer, lease or conveyance to another Person of all or substantially all of the property and assets of the Corporation;
 
(iii)          any reclassification of Common Stock into securities including securities other than Common Stock; or
 
(iv)          any statutory exchange of securities of the Corporation with another Person (other than in connection with a merger or acquisition),

 
in each case, as a result of which the Common Stock would be converted into, or exchanged for, stock, other securities or other property or assets (including
cash or any combination thereof) (each, a “Reorganization Event”), each share of the Mandatory Convertible Preferred Stock outstanding immediately prior to
such Reorganization Event shall, without the consent of the Holders, become convertible into the kind of stock, other securities or other property or assets
(including cash or any combination thereof) that such Holder would have been entitled to receive if such Holder had converted its Mandatory Convertible
Preferred Stock into Common Stock immediately prior to such Reorganization Event (such stock, other securities or other property or assets (including cash or
any combination thereof), the “Exchange Property,” with each “Unit of Exchange Property” meaning the kind and amount of such Exchange Property that a
holder of one share of Common Stock is entitled to receive).
 

If any Reorganization Event causes the Common Stock to be converted into, or exchanged for, the right to receive more than a single type of
consideration (determined based in part upon any form of stockholder election), the Exchange Property into which the Mandatory Convertible Preferred Stock
shall be convertible shall be deemed to be the weighted average of the types and amounts of consideration actually received by the holders of the Common
Stock in such Reorganization Event.

 
The Corporation shall notify Holders of the weighted average as soon as practicable after such determination is made.
 
The number of Units of Exchange Property the Corporation shall deliver for each share of Mandatory Convertible Preferred Stock converted or

subject to Acquisition Termination Redemption, or as a payment of dividends on the Mandatory Convertible Preferred Stock, as applicable, following the
effective date of such Reorganization Event shall be determined as if references in Section 6, Section 8, Section 9 and Section 10 to shares of Common Stock
were to Units of Exchange Property (without interest thereon and without any right to dividends or distributions thereon which have a Record Date that is prior
to the date on which Holders of Mandatory Convertible Preferred Stock become holders of record of the underlying shares of Common Stock). For the purpose
of determining which of clauses (i), (ii) and (iii) of Section 8(b) shall apply upon Mandatory Conversion, and for the purpose of calculating the Mandatory
Conversion Rate if clause (ii) of Section 8(b) is applicable, the value of a Unit of Exchange Property shall be determined in good faith by the Board of
Directors or an authorized committee thereof (which determination will be final), except that if a Unit of Exchange Property includes common stock or
American Depositary Receipts (“ADRs”) that are traded on a U.S. national securities exchange, the value of such common stock or ADRs shall be the average
over the 20 consecutive Trading Day period used for calculating the Applicable Market Value of the volume‑weighted Average Prices for such common stock
or ADRs, as displayed on the applicable Bloomberg screen (as determined in good faith by the Board of Directors or an authorized committee thereof (which
determination will be final)); or, if such price is not available, the average market value per share of such common stock or ADRs over such period as
determined, using a volume‑weighted average method, by a nationally recognized independent investment banking firm retained by the Corporation for this
purpose.
 



The above provisions of this Section 15 shall similarly apply to successive Reorganization Events, and the provisions of Section 14 shall apply to
any shares of capital stock or ADRs of the Corporation (or any successor thereto) received by the holders of Common Stock in any such Reorganization Event.

 
The Corporation (or any successor thereto) shall, as soon as reasonably practicable (but in any event within 20 calendar days) after the occurrence of

any Reorganization Event, provide written notice to the Holders of such occurrence and of the kind and amount of cash, securities or other property that
constitute the Exchange Property. Failure to deliver such notice shall not affect the operation of this Section 15.

 
In connection with any Reorganization Event, the Initial Dividend Threshold shall be subject to adjustment as described in clause (i), clause (ii) or

clause (iii) below, as the case may be:
 

(i)           In the case of a Reorganization Event in which the Exchange Property (determined, as appropriate, as set forth above in this
Section 15 and excluding any dissenters’ appraisal rights) is composed entirely of shares of common stock (the “Reorganization Common Stock”),
the Initial Dividend Threshold at and after the effective time of such Reorganization Event will be equal to (x) the Initial Dividend Threshold
immediately prior to the effective time of such Reorganization Event, divided by (y) the number of shares of Reorganization Common Stock that a
holder of one share of Common Stock would receive in such Reorganization Event (such quotient rounded down to the nearest cent).

 
(ii)          In the case of a Reorganization Event in which the Exchange Property (determined, as appropriate, as set forth above in this

Section 15 and excluding any dissenters’ appraisal rights) is composed in part of shares of Reorganization Common Stock, the Initial Dividend
Threshold at and after the effective time of such Reorganization Event will be equal to (x) the Initial Dividend Threshold immediately prior to the
effective time of such Reorganization Event, multiplied by (y) the Reorganization Valuation Percentage for such Reorganization Event (such
product rounded down to the nearest cent).

 
(iii)          For the avoidance of doubt, in the case of a Reorganization Event in which the Exchange Property (determined, as appropriate, as

set forth above in this Section 15 and excluding any dissenters’ appraisal rights) is composed entirely of consideration other than shares of common
stock, the Initial Dividend Threshold at and after the effective time of such Reorganization Event will be equal to zero.

 
Section 16.  Transfer Agent, Registrar, and Conversion and Dividend Disbursing Agent. The duly appointed Transfer Agent, Registrar and

Conversion and Dividend Disbursing Agent for Mandatory Convertible Preferred Stock shall be American Stock Transfer & Trust Company, LLC. The
Corporation may, in its sole discretion, remove the Transfer Agent, Registrar or Conversion and Dividend Disbursing Agent in accordance with the agreement
between the Corporation and the Transfer Agent, Registrar or Conversion and Dividend Disbursing Agent, as the case may be; provided that if the Corporation
removes American Stock Transfer & Trust Company, LLC, the Corporation shall appoint a successor transfer agent, registrar or conversion and dividend
disbursing agent, as the case may be, who shall accept such appointment prior to the effectiveness of such removal. Upon any such removal or appointment, the
Corporation shall give notice thereof to the Holders.
 



Section 17.  Record Holders. To the fullest extent permitted by applicable law, the Corporation and the Transfer Agent may deem and treat the
Holder of any shares of Mandatory Convertible Preferred Stock as the true and lawful owner thereof for all purposes.

 
Section 18.  Notices. All notices or communications in respect of Mandatory Convertible Preferred Stock shall be sufficiently given if given in

writing and delivered by first class mail, postage prepaid, or if given in such other manner as may be permitted in this Certificate of Designations, in the
Charter or the Bylaws and by applicable law. Notwithstanding the foregoing, if the shares of Mandatory Convertible Preferred Stock are represented by a
Global Preferred Certificate, such notices may also be given to the Holders in any manner permitted by DTC or any similar facility used for the settlement of
transactions in Mandatory Convertible Preferred Stock.

 
Section 19.  No Preemptive Rights. The Holders shall have no preemptive or preferential rights to purchase or subscribe for any stock, obligations,

warrants or other securities of the Corporation of any class.
 
Section 20.  Other Rights. The shares of Mandatory Convertible Preferred Stock shall not have any rights, preferences, privileges or voting powers

or relative, participating, optional or other special rights, or qualifications, limitations or restrictions thereof, other than as set forth herein or in the Charter or as
provided by applicable law.

 
Section 21.   Book‑Entry Form. (a) The Mandatory Convertible Preferred Stock shall be issued in the form of one or more permanent global shares

of Mandatory Convertible Preferred Stock in definitive, fully registered form eligible for book‑entry settlement with the global legend as set forth on the form
of Mandatory Convertible Preferred Stock certificate attached hereto as Exhibit A (each, a “Global Preferred Certificate” and the shares of Mandatory
Convertible Preferred Stock represented by such Global Preferred Certificate, the “Global Preferred Shares”), which is hereby incorporated in and expressly
made part of this Certificate of Designations. The Global Preferred Certificates may have notations, legends or endorsements required by law, stock exchange
rules, agreements to which the Corporation is subject, if any, or usage (provided that any such notation, legend or endorsement is in a form acceptable to the
Corporation). The Global Preferred Certificates shall be deposited on behalf of the Holders represented thereby with the Registrar, at its New York office as
custodian for the Depositary, and registered in the name of the Depositary, duly executed by the Corporation and countersigned and registered by the Registrar
as hereinafter provided. The aggregate number of shares represented by each Global Preferred Certificate may from time to time be increased or decreased by
adjustments made on the records of the Registrar and the Depositary or its nominee as hereinafter provided.

 
This Section 21(a) shall apply only to a Global Preferred Certificate deposited with or on behalf of the Depositary. The Corporation shall execute

and the Registrar shall, in accordance with this Section 21(a), countersign and deliver any Global Preferred Certificate that (i) shall be registered in the name of
Cede & Co. or other nominee of the Depositary and (ii) shall be delivered by the Registrar to Cede & Co. or pursuant to instructions received from Cede & Co.
or held by the Registrar as custodian for the Depositary pursuant to an agreement between the Depositary and the Registrar. Members of, or participants in, the
Depositary (“Agent Members”) shall have no rights under this Certificate of Designations with respect to any Global Preferred Share held on their behalf by
the Depositary or by the Registrar as the custodian of the Depositary, or under such Global Preferred Share, and the Depositary may be treated by the
Corporation, the Registrar and any agent of the Corporation or the Registrar as the absolute owner of such Global Preferred Share for all purposes whatsoever.
Notwithstanding the foregoing, nothing herein shall prevent the Corporation, the Registrar or any agent of the Corporation or the Registrar from giving effect
to any written certification, proxy or other authorization furnished by the Depositary or impair, as between the Depositary and its Agent Members, the
operation of customary practices of the Depositary governing the exercise of the rights of a holder of a beneficial interest in any Global Preferred Share. The
Holder of the Global Preferred Shares may grant proxies or otherwise authorize any Person to take any action that a Holder is entitled to take pursuant to the
Global Preferred Shares, this Certificate of Designations or the Charter.
 



Owners of beneficial interests in Global Preferred Shares shall not be entitled to receive physical delivery of certificated shares of Mandatory
Convertible Preferred Stock, unless (x) the Depositary notifies the Corporation that it is unwilling or unable to continue as Depositary for the Global Preferred
Shares and the Corporation does not appoint a qualified replacement for the Depositary within 90 days or (y) the Depositary ceases to be a “clearing agency”
registered under the Exchange Act and the Corporation does not appoint a qualified replacement for the Depositary within 90 days. In any such case, the Global
Preferred Certificates shall be exchanged in whole for definitive stock certificates that are not issued in global form, with the same terms and of an equal
aggregate Liquidation Preference, and such definitive stock certificates shall be registered in the name or names of the Person or Persons specified by the
Depositary in a written instrument to the Registrar.
 

(b)        Signature. Any two authorized Officers shall sign each Global Preferred Certificate for the Corporation, in accordance with the
Corporation’s Bylaws and applicable Delaware law, by manual or facsimile signature. If an Officer whose signature is on a Global Preferred Certificate no
longer holds that office at the time the Registrar countersigned such Global Preferred Certificate, such Global Preferred Certificate shall be valid nevertheless.
A Global Preferred Certificate shall not be valid until an authorized signatory of the Registrar manually countersigns such Global Preferred Certificate. Each
Global Preferred Certificate shall be dated the date of its countersignature. The foregoing paragraph shall likewise apply to any certificate representing shares
of Mandatory Convertible Preferred Stock.

 
Section 22. Listing. The Corporation hereby covenants and agrees that, if its listing application for the Mandatory Convertible Preferred Stock is

approved by NYSE, upon such listing, the Corporation shall use its commercially reasonable efforts to keep the Mandatory Convertible Preferred Stock listed
on NYSE.

 
If the Global Preferred Share or Global Preferred Shares, as the case may be, shall be listed on NYSE or any other stock exchange, the Depositary

may, with the written approval of the Corporation, appoint a registrar (acceptable to the Corporation) for registration of such Global Preferred Share or Global
Preferred Shares, as the case may be, in accordance with the requirements of such exchange. Such registrar (which may be the Registrar if so permitted by the
requirements of such exchange) may be removed and a substitute registrar appointed by the Registrar upon the request or with the written approval of the
Corporation. If the Global Preferred Share or Global Preferred Shares, as the case may be, are listed on one or more other stock exchanges, the Registrar will,
at the request and expense of the Corporation, arrange such facilities for the delivery, transfer, surrender and exchange of such Global Preferred Share or Global
Preferred Shares, as the case may be, and the Global Preferred Certificate or Global Preferred Certificates representing such shares as may be required by law
or applicable stock exchange regulations.
 

Section 23.  Stock Certificates. (a) Shares of Mandatory Convertible Preferred Stock may be represented by stock certificates substantially in the
form set forth as Exhibit A hereto.
 

(b)        Stock certificates representing shares of the Mandatory Convertible Preferred Stock shall be signed by any two authorized Officers of the
Corporation, in accordance with the Bylaws and applicable Delaware law, by manual or facsimile signature.

 
(c)         A stock certificate representing shares of the Mandatory Convertible Preferred Stock shall not be valid until manually countersigned by

an authorized signatory of the Transfer Agent and Registrar. Each stock certificate representing shares of the Mandatory Convertible Preferred Stock shall be
dated the date of its countersignature.

 
(d)        If any Officer of the Corporation who has signed a stock certificate no longer holds that office at the time the Transfer Agent and Registrar

countersigns the stock certificate, the stock certificate shall be valid nonetheless.
 

Section 24.  Replacement Certificates. If any Mandatory Convertible Preferred Stock certificate shall be mutilated, lost, stolen or destroyed, the
Corporation shall, at the expense of the Holder, issue, in exchange and in substitution for and upon cancellation of the mutilated Mandatory Convertible
Preferred Stock certificate, or in lieu of and substitution for the Mandatory Convertible Preferred Stock certificate lost, stolen or destroyed, a new Mandatory
Convertible Preferred Stock certificate of like tenor and representing an equivalent Liquidation Preference of shares of Mandatory Convertible Preferred Stock,
but only upon receipt of evidence of such loss, theft or destruction of such Mandatory Convertible Preferred Stock certificate and indemnity, if requested,
reasonably satisfactory to the Corporation and the Transfer Agent.
 



EXHIBIT A
 

[FORM OF FACE OF 6.00% SERIES C MANDATORY CONVERTIBLE PREFERRED STOCK
 

CERTIFICATE]
 

[INCLUDE FOR GLOBAL PREFERRED SHARES]
 

UNLESS THIS CERTIFICATE IS PRESENTED BY AN AUTHORIZED REPRESENTATIVE OF THE DEPOSITORY TRUST COMPANY, A
NEW YORK CORPORATION (“DTC”), TO THE CORPORATION OR THE TRANSFER AGENT NAMED ON THE FACE OF THIS CERTIFICATE, AND
ANY CERTIFICATE ISSUED IS REGISTERED IN THE NAME OF CEDE & CO. OR IN SUCH OTHER NAME AS IS REQUESTED BY AN
AUTHORIZED REPRESENTATIVE OF DTC (AND ANY PAYMENT IS MADE TO CEDE & CO., OR TO SUCH OTHER ENTITY AS IS REQUESTED
BY AN AUTHORIZED REPRESENTATIVE OF DTC), ANY TRANSFER, PLEDGE OR OTHER USE HEREOF FOR VALUE OR OTHERWISE BY OR
TO ANY PERSON IS WRONGFUL IN AS MUCH AS THE REGISTERED OWNER HEREOF, CEDE & CO. HAS AN INTEREST HEREIN.

 
TRANSFERS OF THIS GLOBAL SECURITY SHALL BE LIMITED TO TRANSFERS IN WHOLE, BUT NOT IN PART, TO NOMINEES OF

DTC OR TO A SUCCESSOR THEREOF OR SUCH SUCCESSOR’S NOMINEE AND TRANSFERS OF PORTIONS OF THIS GLOBAL SECURITY
SHALL BE LIMITED TO TRANSFERS MADE IN ACCORDANCE WITH THE RESTRICTIONS SET FORTH IN THE STATEMENT WITH RESPECT
TO SHARES. IN CONNECTION WITH ANY TRANSFER, THE HOLDER WILL DELIVER TO THE TRANSFER AGENT NAMED ON THE FACE OF
THIS CERTIFICATE SUCH CERTIFICATES AND OTHER INFORMATION AS SUCH TRANSFER AGENT MAY REASONABLY REQUIRE TO
CONFIRM THAT THE TRANSFER COMPLIES WITH THE FOREGOING RESTRICTIONS.
 



Certificate Number   ] [Initial] Number of Shares of Mandatory
Convertible Preferred Stock [ ]
 

CUSIP 48251W 401
 ISIN US48251W4015

 
KKR & CO. INC.

 
6.00% Series C Mandatory Convertible Preferred Stock

 (par value $0.01 per share)
 (Liquidation Preference as specified below)

 
KKR & Co. Inc., a Delaware corporation (the “Corporation”), hereby certifies that [ ] (the “Holder”), is the registered owner of [ ] [the number shown

on Schedule I hereto of] fully paid and non‑assessable shares of the Corporation’s designated 6.00% Series C Mandatory Convertible Preferred Stock, with a
par value of $0.01 per share and a Liquidation Preference of $50.00 per share (the “Mandatory Convertible Preferred Stock”). The shares of Mandatory
Convertible Preferred Stock are transferable on the books and records of the Registrar, in person or by a duly authorized attorney, upon surrender of this
certificate duly endorsed and in proper form for transfer. The designations, rights, restrictions, preferences and other terms and provisions of Mandatory
Convertible Preferred Stock represented hereby are and shall in all respects be subject to the provisions of the Certificate of Designations of 6.00% Series C
Mandatory Convertible Preferred Stock of KKR & Co. Inc. dated May 31, 2022 as the same may be amended from time to time (the “Certificate of
Designations”). Capitalized terms used herein but not defined shall have the meaning given them in the Certificate of Designations. The Corporation will
provide a copy of the Certificate of Designations to the Holder without charge upon written request to the Corporation at its principal place of business. In the
case of any conflict between this Certificate and the Certificate of Designations, the provisions of the Certificate of Designations shall control and govern.

 
Reference is hereby made to the provisions of Mandatory Convertible Preferred Stock set forth on the reverse hereof and in the Certificate of

Designations, which provisions shall for all purposes have the same effect as if set forth at this place.
 
Upon receipt of this executed certificate, the Holder is bound by the Certificate of Designations and is entitled to the benefits thereunder.
 
Unless the Transfer Agent and Registrar have properly countersigned, these shares of Mandatory Convertible Preferred Stock shall not be entitled to

any benefit under the Certificate of Designations or be valid or obligatory for any purpose.
 



IN WITNESS WHEREOF, this certificate has been executed on behalf of the Corporation by the below authorized Officers of the Corporation this [ ]
of [ ] [ ].
 
 KKR & CO. INC.
    
 By:   
  Name:
  Title:
    
 By:   
  Name:
  Title:



COUNTERSIGNATURE
 

These are shares of Mandatory Convertible Preferred Stock referred to in the within‑mentioned Certificate of Designations.
 
Dated: [ ], [ ]
 
 American Stock Transfer & Trust Company, LLC

as Transfer Agent and Registrar
   
 By:   
  Name:
  Title:



[FORM OF REVERSE OF CERTIFICATE FOR 6.00% SERIES C MANDATORY CONVERTIBLE PREFERRED STOCK]
 

Cumulative dividends on each share of Mandatory Convertible Preferred Stock shall be payable at the applicable rate provided in the Certificate of
Designations when, as and if declared by the Board of Directors.

 
The shares of Mandatory Convertible Preferred Stock shall be convertible in the manner and accordance with the terms set forth in the Certificate of

Designations.
 
The Corporation shall furnish without charge to each Holder who so requests the powers, designations, limitations, preferences and relative,

participating, optional or other special rights of each class or series of stock of the Corporation and the qualifications, limitations or restrictions of such
preferences and/or rights.
 



NOTICE OF CONVERSION
 

(To be Executed by the Holder
 in order to Convert 6.00% Series C Mandatory Convertible Preferred Stock)

 
The undersigned hereby irrevocably elects to convert (the “Conversion”) 6.00% Series C Mandatory Convertible Preferred Stock (the “Mandatory

Convertible Preferred Stock”), of KKR & Co. Inc. (hereinafter called the “Corporation”), represented by stock certificate No(s). [ ] (the “Mandatory
Convertible Preferred Stock Certificates”), into common stock, par value $0.01 per share, of the Corporation (the “Common Stock”) according to the
conditions of the Certificate of Designations of Mandatory Convertible Preferred Stock (the “Certificate of Designations”), as of the date written below.
Holders that submit shares of Mandatory Convertible Preferred Stock during a Fundamental Change Conversion Period shall be deemed to have exercised their
Fundamental Change Conversion Right.

 
If Common Stock is to be issued in the name of a Person other than the undersigned, the undersigned shall pay all transfer taxes payable with respect

thereto, if any. Each Mandatory Convertible Preferred Stock Certificate (or evidence of loss, theft or destruction thereof) is attached hereto.
 
Capitalized terms used but not defined herein shall have the meanings ascribed thereto in or pursuant to the Certificate of Designations.

Date of Conversion:   
Applicable Conversion Rate:   
Shares of Mandatory Convertible   
Preferred Stock to be Converted:   
Shares of Common Stock to be
Issued:*

  

Signature:   
Name:   
Address:**  
Fax   
No.:  
 
* The Corporation is not required to issue Common Stock until the original Mandatory Convertible Preferred Stock Certificate(s) (or evidence of loss, theft

or destruction thereof) to be converted are received by the Corporation or the Conversion and Dividend Disbursing Agent.
 
** Address where Common Stock and any other payments or certificates shall be sent by the Corporation.
 



ASSIGNMENT
 

FOR VALUE RECEIVED, the undersigned assigns and transfers the shares of 6.00% Series C Mandatory Convertible Preferred Stock evidenced
hereby to:

 (Insert assignee’s social security or taxpayer identification number, if any)
 

(Insert address and zip code of assignee)
 

and irrevocably appoints:
 

as agent to transfer the shares of 6.00% Series C Mandatory Convertible Preferred Stock evidenced hereby on the books of the Transfer Agent. The
agent may substitute another to act for him or her.
 
Date:    

Signature: 
(Sign exactly as your name appears on the other side of this Certificate)

Signature
Guarantee: 

(Signature must be guaranteed by an “eligible guarantor institution” that is a bank, stockbroker, savings and loan association or credit union meeting
the requirements of the Transfer Agent, which requirements include membership or participation in the Securities Transfer Agents Medallion Program
(“STAMP”) or such other “signature guarantee program” as may be determined by the Transfer Agent in addition to, or in substitution for, STAMP, all in
accordance with the Securities Exchange Act of 1934, as amended.)
 



SCHEDULE I
 

KKR & Co. Inc.
 

Global Preferred Certificate
 6.00% Series C Mandatory Convertible Preferred Stock

 
Certificate Number:
 

The number of shares of Mandatory Convertible Preferred Stock initially represented by this Global Preferred Certificate shall be [ ].
 

Thereafter the Transfer Agent and Registrar shall note changes in the number of shares of Mandatory Convertible Preferred Stock evidenced by this
Global Preferred Certificate in the table set forth below:
 

Amount of Decrease in
Number of Shares

Represented by this
Global Preferred

Certificate  

Amount of Increase in
Number of Shares

Represented by this
Global Preferred

Certificate  

Number of Shares
Represented by this

Global Preferred
Certificate following
Decrease or Increase  

Signature of
Authorized Officer of
Transfer Agent and

Registrar
       
 
(I) Attach Schedule I only to Global Preferred Certificate.
 



Exhibit 3.2

AMENDED AND RESTATED BYLAWS

OF

KKR & CO. INC.

(Effective May 31, 2022)

ARTICLE I
OFFICES

Section 1.01       Registered Office. The registered office and registered agent of KKR & Co. Inc. (the “Corporation”) shall be as set forth in the
Certificate of Incorporation of the Corporation (as in effect from time to time, the “Certificate of Incorporation”). The Corporation may also have offices in
such other places in the United States or elsewhere as the Board of Directors of the Corporation (the “Board of Directors”) may, from time to time, determine
or as the business of the Corporation may require.

ARTICLE II
MEETINGS OF STOCKHOLDERS

Section 2.01          Annual Meetings. If required, annual meetings of stockholders may be held at such place, if any, either within or without the
State of Delaware, on such date and at such time as the Board of Directors shall determine. The Board of Directors may, in its sole discretion, determine that
annual meetings of stockholders shall not be held at any place, but may instead be held solely by means of remote communication in accordance with Section
211(a)(2) of the DGCL. The Board of Directors may postpone, reschedule or cancel any annual meeting of stockholders previously scheduled by the Board of
Directors.

Section 2.02        Special Meetings. Special meetings of stockholders may only be called in the manner provided in the Certificate of Incorporation
and may be held at such place, if any, either within or without the State of Delaware, on such date and at such time, and for such purpose or purposes, as the
Board of Directors shall determine and state in the notice of meeting, if any. The Board of Directors may postpone, reschedule or cancel any special meeting of
stockholders previously scheduled by the Board of Directors subject to the requirements of the Certificate of Incorporation.

 Section 2.03        Notice of Stockholder Business and Nominations

(a)       Nominations of Persons for election to the Board of Directors and the proposal of other business to be considered by the stockholders may be
made at an annual meeting of stockholders only (i) pursuant to the Corporation’s notice of meeting (or any supplement thereto) delivered pursuant to Section
2.04, (ii) by or at the direction of the Board of Directors or any authorized committee thereof or (iii) by the Series I Preferred Stockholder.



(b)     Notwithstanding Section 2.03(a), if at any time applicable law provides stockholders of the Corporation other than the Series I Preferred
Stockholder the right to propose business to be brought before a meeting of stockholders at an annual meeting, then any such stockholder may bring any such
business before such meeting only if such stockholder (i) is entitled to vote at the annual meeting on the proposal of such business, (ii) has complied with the
notice procedures set forth in paragraphs (c) and (d) of this Section 2.03, (iii) was a stockholder of record as of the time such notice is delivered to the Secretary
of the Corporation and as of the record date for notice and voting at the annual meeting and (iv) is a stockholder of record as of the date of the annual meeting.
Nothing in this Section 2.03 shall be deemed to provide any voting or other rights or powers to the stockholders of the Corporation, but shall instead set forth
the procedures and requirements applicable to stockholders of the Corporation other than the Series I Preferred Stockholder with respect to bringing business
before an annual meeting in circumstances in which they are entitled by law to do so.

(c)        For business to be properly brought before an annual meeting by a stockholder pursuant to Section 2.03(b), the stockholder must have given
timely notice thereof in writing to the Secretary of the Corporation and such business must constitute a proper matter for action by stockholders. To be timely, a
stockholder’s notice shall be delivered to the Secretary of the Corporation at the principal executive offices of the Corporation not less than 90 days nor more
than 120 days prior to the first anniversary of the preceding year’s annual meeting (which preceding year’s annual meeting shall, for purposes of the
Corporation’s first annual meeting of stockholders after the date of these amended and restated bylaws, be deemed to have occurred on June 22, 2021;
provided, however, that in the event that the date of the annual meeting is advanced by more than 30 days, or delayed by more than 70 days, from the
anniversary date of the previous year’s meeting, or if no annual meeting was held in the preceding year, notice by the stockholder to be timely must be so
delivered not earlier than 120 days prior to such annual meeting and not later than the close of business on the later of the 90th day prior to such annual meeting
or the 10th day following the day on which public announcement of the date of such meeting is first made. Public announcement of an adjournment or
postponement of an annual meeting shall not commence a new time period (or extend any time period) for the giving of a stockholder’s notice.

(d)        Such stockholder’s notice shall set forth (a) a brief description of the business desired to be brought before the annual meeting, the text of
the proposal or business (including the text of any resolutions proposed for consideration), the reasons for conducting such business at the annual meeting and
any material interest in such business of such stockholder and the beneficial owner, if any, on whose behalf the proposal is made; and (b) as to the stockholder
giving the notice and the beneficial owner, if any, on whose behalf the proposal is made (i) the name and address of such stockholder, as they appear on the
Corporation’s books and records, and of such beneficial owner, (ii) the class or series and number of shares of stock of the Corporation which are owned,
directly or indirectly, beneficially and of record by such stockholder and such beneficial owner, (iii) a representation that the stockholder (x) is a holder of
record of the stock of the Corporation at the time of the giving of the notice, (y) will be entitled to vote at such meeting on the proposal of such business such
stockholder intends to bring before the annual meeting and (z) will appear in person or by proxy at the annual meeting to propose such business, (iv) a
representation whether the stockholder or the beneficial owner, if any, will be or is part of a group which will (x) deliver a proxy statement and/or form of
proxy to holders of at least the percentage of the voting power of the Corporation’s outstanding stock required to approve or adopt the proposal and/or (y)
otherwise solicit proxies or votes from stockholders in support of such proposal, (v) a certification regarding whether such stockholder and beneficial owner, if
any, have complied with all applicable federal, state and other legal requirements in connection with the stockholder’s and/or beneficial owner’s acquisition of
shares of stock or other securities of the Corporation and/or the stockholder’s and/or beneficial owner’s acts or omissions as a stockholder of the Corporation
and (vi) any other information relating to such stockholder and beneficial owner, if any, required to be disclosed in a proxy statement or other filings required to
be made in connection with solicitations of proxies for, as applicable, the proposal. A stockholder providing notice of business proposed to be brought before an
annual meeting shall update and supplement such notice from time to time to the extent necessary so that the information provided or required to be provided in
such notice shall be true and correct.
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(e)         Except as provided in Sections 2.03(g), 2.03(h) and 3.02, only such Persons who are nominated in accordance with the procedures set forth
in Section 2.03(a) shall be eligible to serve as directors and only such business shall be conducted at an annual meeting of stockholders as shall have been
brought before the meeting in accordance with the procedures set forth in this Section. Except as otherwise provided by law, the Certificate of Incorporation or
these Bylaws, the Board of Directors or the chairman of the meeting shall, in addition to making any other determination that may be appropriate for the
conduct of the annual meeting of stockholders, have the power and duty to determine whether a nomination or any business proposed to be brought before the
meeting was made or proposed, as the case may be, in accordance with the procedures set forth in these Bylaws and, if any proposed nomination or business is
not in compliance with these Bylaws, to declare that such defective proposal or nomination shall be disregarded. Notwithstanding the foregoing provisions of
this Section 2.03, unless otherwise required by law, if the stockholder making a proposal (or a qualified representative of the stockholder) does not appear at the
annual meeting of stockholders of the Corporation to present such business, such proposed business shall not be transacted, notwithstanding that proxies in
respect of such vote may have been received by the Corporation. For purposes of this Section 2.03, to be considered a qualified representative of the
stockholder, a Person must be a duly authorized officer, manager or partner of such stockholder or must be authorized by a writing executed by such
stockholder or an electronic transmission delivered by such stockholder to act for such stockholder as proxy at the annual meeting of stockholders and such
Person must produce such writing or electronic transmission, or a reliable reproduction of the writing or electronic transmission, at the annual meeting of
stockholders.

(f)       For purposes of this Section 2.03, public announcement may be made by any means permitted by applicable law, including disclosure in a
press release, on the website of the Corporation or in a document publicly filed with the Commission pursuant to the Exchange Act and the rules and
regulations of the Commission thereunder.

(g)        Notwithstanding the foregoing provisions of this Section 2.03, a stockholder shall also comply with all applicable requirements of the
Exchange Act and the rules and regulations promulgated thereunder with respect to the matters set forth in this Section 2.03; provided, however, that, to the
fullest extent permitted by law, any references in these Bylaws to the Exchange Act or the rules and regulations promulgated thereunder are not intended to and
shall not limit any requirements applicable to proposals as to any business to be considered pursuant to these Bylaws, and compliance with Section 2.03(b)
shall be the exclusive means for a stockholder other than the Series I Preferred Stockholder to submit business to the extent permitted pursuant to Section
2.03(b).

(h)       Notwithstanding anything to the contrary contained in the provisions of this Section 2.03, the Series I Preferred Stockholder shall not be
subject to the notice procedures or other requirements set forth in this Section 2.03.

Section 2.04      Notice of Meetings. If required by law, whenever stockholders are required to take any action at an annual or special meeting of
stockholders, a timely notice in writing or by electronic transmission of the meeting, which shall state the place, if any, date and time of the meeting, the means
of remote communications, if any, by which stockholders and proxyholders may be deemed to be present in person and vote at such meeting, the record date
for determining the stockholders entitled to vote at the meeting, if such date is different from the record date for determining stockholders entitled to notice of
the meeting, shall be mailed to or transmitted electronically by the Secretary of the Corporation to each stockholder of record entitled to vote thereat as of the
record date for determining the stockholders entitled to notice of the meeting. Unless otherwise provided by law, the Certificate of Incorporation or these
Bylaws, any such notice shall be given not less than 10 nor more than 60 days before the date of the meeting to each stockholder entitled to vote at such
meeting as of the record date for determining the stockholders entitled to notice of the meeting.

Section 2.05       Adjournment. When a meeting is adjourned to another time or place, notice need not be given of the adjourned meeting and a new
record date need not be fixed, if the time and place thereof are announced at the meeting at which the adjournment is taken, unless such adjournment shall be
for more than 30 days. At the adjourned meeting, the Corporation may transact any business which might have been transacted at the original meeting. If the
adjournment is for more than 30 days, a notice of the adjourned meeting shall be given to each stockholder of record entitled to vote at the meeting. If after the
adjournment a new record date for determination of stockholders entitled to vote is fixed for the adjourned meeting, the Board of Directors shall fix as the
record date for determining stockholders entitled to notice of such adjourned meeting the same or an earlier date as that fixed for determination of stockholders
entitled to vote at the adjourned meeting, and shall give notice of the adjourned meeting to each stockholder of record as of the record date so fixed for notice
of such adjourned meeting.
 

3



Section 2.06        Quorum. The stockholders of the Corporation holding a majority of the voting power of the Outstanding stock of the class or
classes entitled to vote at a meeting (including stock of the Corporation deemed owned by the Series I Preferred Stockholder) represented in person or by proxy
shall constitute a quorum at a meeting of stockholders of such class or classes unless any such action by the stockholders of the Corporation requires approval
by stockholders holding a greater percentage of the voting power of such stock, in which case the quorum shall be such greater percentage. At any meeting of
the stockholders of the Corporation duly called and held in accordance with the Certificate of Incorporation and these Bylaws at which a quorum is present, the
act of stockholders holding Outstanding stock of the Corporation that in the aggregate represents a majority of the voting power of the Outstanding stock
entitled to vote at such meeting shall be deemed to constitute the act of all stockholders, unless a greater or different percentage is required with respect to such
action under the Certificate of Incorporation or applicable law, in which case the act of the stockholders holding Outstanding stock that in the aggregate
represents at least such greater or different percentage of the voting power shall be required. The stockholders present at a duly called or held meeting at which
a quorum is present may continue to transact business until adjournment, notwithstanding the withdrawal of enough stockholders to leave less than a quorum, if
any action taken (other than adjournment) is approved by the required percentage of the voting power of Outstanding stock of the Corporation specified in the
Certificate of Incorporation or these Bylaws (including stock of the Corporation deemed owned by the Series I Preferred Stockholder). In the absence of a
quorum, any meeting of stockholders may be adjourned from time to time by the affirmative vote of stockholders holding at least a majority of the voting
power of the Outstanding stock of the Corporation present and entitled to vote at such meeting (including stock of the Corporation deemed owned by the Series
I Preferred Stockholder) represented either in person or by proxy, but no other business may be transacted, except as provided in Section 2.05 of these Bylaws.

Section 2.07        Conduct of a Meeting. To the fullest extent permitted by law, the Board of Directors shall have full power and authority
concerning the manner of conducting any meeting of the stockholders of the Corporation or solicitation of written consents in lieu of a meeting of stockholders,
including the determination of Persons entitled to vote, the existence of a quorum, the satisfaction of the requirements of Section 8.01 of the Certificate of
Incorporation, the conduct of voting, the validity and effect of any proxies, the determination of any controversies, votes or challenges arising in connection
with or during the meeting or voting and similar matters. The Board of Directors shall designate a Person to serve as chairman of any meeting, who, to the
fullest extent permitted by law, shall, among other things, be entitled to exercise the powers of the Board of Directors set forth in this Section 2.07. The Board
of Directors may make such other regulations consistent with applicable law, the Certificate of Incorporation and these Bylaws as it may deem necessary or
advisable concerning the conduct of any meeting of the stockholders or solicitation of stockholder action by written consent in lieu of a meeting, including
regulations in regard to the appointment of proxies, the appointment and duties of inspectors of votes and approvals, the submission and examination of proxies
and other evidence of the right to vote, and the revocation of ballots, proxies and written consents.

Section 2.08        Inspectors of Election. The Corporation may, and shall if required by law, in advance of any meeting of stockholders, appoint one
or more inspectors of election, who may be employees of the Corporation, to act at the meeting or any adjournment thereof and to make a written report
thereof. The Corporation may designate one or more Persons as alternate inspectors to replace any inspector who fails to act. In the event that no inspector so
appointed or designated is able to act at a meeting of stockholders, the Person presiding at the meeting shall appoint one or more inspectors to act at the
meeting. Each inspector, before entering upon the discharge of his or her duties, shall take and sign an oath to execute faithfully the duties of inspector with
strict impartiality and according to the best of his or her ability. The inspector or inspectors so appointed or designated shall (i) ascertain the number of shares
of stock of the Corporation Outstanding and the voting power of each such share, (ii) determine the shares of stock of the Corporation represented at the
meeting and the validity of proxies and ballots, (iii) count all votes and ballots, (iv) determine and retain for a reasonable period a record of the disposition of
any challenges made to any determination by the inspectors, and (v) certify their determination of the number of shares of stock of the Corporation represented
at the meeting and such inspectors’ count of all votes and ballots. Such certification and report shall specify such other information as may be required by law.
In determining the validity and counting of proxies and ballots cast at any meeting of stockholders of the Corporation, the inspectors may consider such
information as is permitted by applicable law. No Person who is a candidate for an office at an election may serve as an inspector at such election.
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ARTICLE III
BOARD OF DIRECTORS

Section 3.01        Powers. The business and affairs of the Corporation shall be managed by or under the direction of the Board of Directors. The
Board of Directors may exercise all such authority and powers of the Corporation and do all such lawful acts and things as are not directed or required by the
DGCL or the Certificate of Incorporation to be exercised or done by the stockholders. The Board of Directors shall not be responsible for the day-to-day
business, operations and affairs of the Designated Subsidiaries and Advised Entities, including transactions entered into by a Designated Subsidiary or an
Advised Entity in the ordinary course.

Section 3.02        Number of Directors; Removal; Vacancies and Newly Created  Directorships. Subject to the rights of holders of Preferred Stock,
the Series I Preferred Stockholder shall have full authority unilaterally to approve the number of directors to constitute the Board of Directors (which number
of directors may be increased or decreased solely by the Series I Preferred Stockholder). Subject to any limitations then set forth in the Certificate of
Incorporation, and other than with respect to any directors elected solely by the holders of Preferred Stock, the Series I Preferred Stockholder shall have full
authority unilaterally to remove and replace any director, with or without cause, at any time and for any reason or no reason. Except as otherwise provided by
the Certificate of Incorporation, any directorships created as a result of an increase in the size of the Board of Directors or vacancies (whether by death,
resignation, retirement, disqualification, removal or other cause) shall be filled by the Series I Preferred Stockholder. Each director, including each appointed to
fill a vacancy or newly created directorship, shall hold office until the next annual meeting of stockholders for the election of directors or action by written
consent of stockholders in lieu of annual meeting for the purpose of electing directors and until such director’s successor is elected and qualified or until such
director’s earlier death, resignation, retirement, disqualification or removal. Directors need not be stockholders.

Section 3.03         Independence. A majority of the directors of the Corporation shall be Independent Directors.

Section 3.04     Resignations. Any director may resign at any time by giving notice of such director’s resignation in writing or by electronic
transmission to the Chairman or Co-Chairman of the Board of Directors or the Secretary of the Board of Directors. Any such resignation shall take effect at the
time specified therein, or if the time when it shall become effective shall not be specified therein, then it shall take effect immediately upon its receipt by the
Corporation. Unless otherwise specified therein, the acceptance of such resignation shall not be necessary to make it effective.
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Section 3.05       Compensation. The Board of Directors shall have the authority to fix the compensation of directors or to establish policies for the
compensation of directors and for the reimbursement of expenses of directors, in each case, in connection with services provided by directors to the
Corporation. The directors may be paid their expenses, if any, of attendance at such meeting of the Board of Directors and may be paid a fixed sum for
attendance at each meeting of the Board of Directors or a stated salary as director. No such payment shall preclude any director from serving the Corporation in
any other capacity and receiving compensation therefor. Members of special or standing committees may be allowed like compensation for attending
committee meetings, or their service as committee members may be compensated as part of their stated salary as a director.

Section 3.06       Meetings; Chairman, Vice Chairman and Secretary. The Board of Directors may hold meetings, both regular and special, within or
outside the State of Delaware. Regular meetings of the Board of Directors may be held without notice at such time and at such place as shall from time to time
be determined by the Board of Directors. Special meetings of the Board of Directors may be called by any Chairman or Co-Chairman of the Board of Directors
or, in the absence of a Chairman or Co-Chairman of the Board of Directors, by any director on at least 24 hours’ (or less in times of emergency) notice to each
director, either personally or by telephone or by mail, telegraph, telex, cable, wireless or other form of electronic transmission or communication at such time
and at such place as shall from time to time be determined by the Board of Directors. Notice of any such meeting need not be given to any director, however, if
waived by such director in writing or by telegraph, telex, cable, wireless or other form of electronic transmission or communication, or if such director shall be
present at such meeting. Unless otherwise indicated in the notice thereof, any and all business may be transacted at a special meeting. The Board of Directors,
with the approval of the Series I Preferred Stockholder, may appoint a “Chairman,” “Co-Chairman,” “Vice Chairman” and “Secretary” of the Board of
Directors, who shall have the powers and perform such duties as provided in these Bylaws and as the Board of Directors may from time to time prescribe. At
each meeting of the Board of Directors, any Chairman or Co-Chairman of the Board of Directors or, in the absence of a Chairman or Co-Chairman of the
Board of Directors, a director chosen by a majority of the directors present, shall act as chairman of the meeting. In case the Secretary of the Board of Directors
shall be absent from any meeting of the Board of Directors, a director or officer chosen by a majority of the directors present shall act as secretary of the
meeting.

Section 3.07        Quorum; Voting; Adjournment. Subject to the requirements of the Certificate of Incorporation and Section 3.08, at all meetings of
the Board of Directors, a majority of the then total number of directors shall constitute a quorum for the transaction of business and, except as otherwise
provided by law, the Certificate of Incorporation or these Bylaws, the act of a majority of the then total number of directors shall be the act of the Board of
Directors. If a quorum shall not be present at any meeting of the Board of Directors, the directors present at such meeting may adjourn the meeting from time to
time, without notice other than announcement at the meeting, until a quorum shall be present.
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Section 3.08       Conflict of Interest. If a director abstains from voting on any matter in which he or she has a conflict of interest, the vote of a
majority of the then total number of directors who have not so abstained shall be the act of the Board of Directors.

Section 3.09       Committees; Committee Rules. Except as expressly set forth in these Bylaws, the Board of Directors may, by resolution or
resolutions passed by a majority of the then total number of members of the Board of Directors, designate one or more committees, each committee to consist
of one or more of the directors of the Corporation, which, to the extent provided in such resolution or resolutions, shall have and may exercise, subject to
applicable law, the Certificate of Incorporation and these Bylaws, the powers and authority of the Board of Directors. A majority of all the members of any
such committee shall constitute a quorum for the transaction of business by the committee. A majority of all the members of any such committee present at a
meeting at which a quorum is present may determine its action and fix the time and place, if any, of its meetings and specify what notice thereof, if any, shall be
given, unless the Board of Directors shall otherwise provide. The Board of Directors shall have the power to change the members of any such committee at any
time, to fill vacancies and to discharge any such committee, either with or without cause, at any time. The Board of Directors may designate one or more
directors as alternate members of any committee, who may replace any absent or disqualified member at any meeting of the committee. In the absence or
disqualification of a member of a committee, the member or members thereof present at any meeting and not disqualified from voting, whether or not such
member or members constitute a quorum, may unanimously appoint another member of the Board of Directors to act at the meeting in place of any such absent
or disqualified member. Each committee shall keep regular minutes of its meetings and report the same to the Board of Directors when required.

Section 3.10       Audit Committee. The Board of Directors shall have an Audit Committee. Such committee shall have and exercise such power and
authority as the Board of Directors shall specify from time to time. Upon consideration of the criteria contained in Section 10A(m)(3) and Rule 10A-3(b)(1) of
the Exchange Act, and Section 303A of the NYSE Listed Company Manual, in each case including any amendments, replacements or successors thereto, each
director that is a member of such committee shall be independent. Each director that is a member of such committee shall be “financially literate” pursuant to
the requirements of Section 303A.07 of the NYSE Listed Company Manual, including any amendments, replacements or successors thereto.

Section 3.11        Conflicts Committee. The Board of Directors shall have a Conflicts Committee. Such committee shall have and exercise such
power and authority as the Board of Directors shall specify from time to time. Upon consideration of the criteria contained in Section 10A(m)(3) and Rule
10A-3(b)(1) of the Exchange Act and Section 303A of the NYSE Listed Company Manual, in each case including any amendments, replacements or successors
thereto, each director that is a member of such committee shall be independent. Such committee shall be required to approve any amendment to a Covered
Agreement that, in the reasonable judgment of the Board of Directors, is or will result in a conflict of interest. Such committee shall be authorized to take any
action (x) to enforce the rights of the Corporation, directly or through one or more entities controlled by the Corporation, under any Covered Agreement against
KKR Holdings (and any subsidiary or other designee of KKR Holdings through which KKR Holdings holds any Common Stock or Series I Preferred Stock of
the Corporation or Group Partnership Units), any KKR Holdings Affiliated Person, KKR & Co. L.L.C., KKR Associates Holdings (and any subsidiary or other
designee of KKR Associates Holdings through which KKR Associates Holdings holds Group Partnership Units, including KKR Intermediate Partnership), any
KKR Associates Holdings Affiliated Person or each other party to the Contribution and Indemnification Agreements, or (y) pursuant to any authority or rights
granted to such committee under any Covered Agreement or with respect to any amendment, supplement, modification or waiver to any such agreement that
would purport to modify such authority or rights.
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Section 3.12      Nominating and Corporate Governance Committee. The Board of Directors shall have a Nominating and Corporate Governance
Committee. Upon consideration of the criteria contained in Section 10A(m)(3) and Rule 10A-3(b)(1) of the Exchange Act and Section 303A.04 of the NYSE
Listed Company Manual, in each case including any amendments, replacements or successors thereto, at least one director that is a member of such committee
shall be independent. Such committee shall have and exercise such power and authority as the Board of Directors shall specify from time to time.

Section 3.13     Executive Committee. The Board of Directors shall have an Executive Committee. Such committee shall be comprised of the
Chairman or Co-Chairmen of the Board of Directors and any other director or directors selected by the Chairman or Co-Chairmen from time to time. Such
committee shall have and exercise such power and authority as the Board of Directors shall specify from time to time; provided, that the Executive Committee
shall not be authorized or empowered to take actions that have been specifically delegated to other committees of the Board of Directors or to take actions with
respect to (A) the declaration of dividends on the common stock of the Corporation; (B) a merger, sale or combination of the Corporation with or into another
Person; (C) a sale, lease or exchange of all or substantially all of the assets, taken as a whole, of the Corporation; (D) a liquidation or dissolution of the
Corporation; (E) any action that must be submitted to a vote of the holders of the stock of the Corporation; or (F) any action that may not be delegated to a
committee of the Board of Directors under the Certificate of Incorporation, these Bylaws or the DGCL.

Section 3.14        Remote Meeting. Unless otherwise restricted by the Certificate of Incorporation, members of the Board of Directors, or members
of any committee designated by the Board of Directors, may participate in meetings of the Board of Directors, or any committee thereof, by means of telephone
conference or similar communications equipment that allows all Persons participating in the meeting to hear each other, and such participation in a meeting
shall constitute presence in person at the meeting.

Section 3.15       Action Without a Meeting. Unless otherwise restricted by the Certificate of Incorporation, any action required or permitted to be
taken at any meeting by the Board of Directors or any committee thereof, as the case may be, may be taken without a meeting if a consent thereto is signed or
transmitted electronically, as the case may be, by all members of the Board of Directors or of such committee, as the case may be. After any such action is
taken, the writing or writings or electronic transmission or transmissions shall be filed with the minutes of proceedings of the Board of Directors or such
committee. Such filing shall be in paper form if the minutes are maintained in paper form or shall be in electronic form if the minutes are maintained in
electronic form.
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Section 3.16        Reliance on Books and Records. A member of the Board of Directors, or a member of any committee designated by the Board of
Directors shall, in the performance of such Person’s duties, be fully protected in relying in good faith upon records of the Corporation and upon such
information, opinions, reports or statements presented to the Corporation by any of the Corporation’s officers or employees, or committees of the Board of
Directors, or by any other Person as to matters the member reasonably believes are within such other Person’s professional or expert competence and who has
been selected with reasonable care by or on behalf of the Corporation.

ARTICLE IV
OFFICERS

Section 4.01        Appointment, Selection and Designation of Officers Other Than Chief Executive Officer or Co-Chief Executive Officers. The
Chief Executive Officer or Co-Chief Executive Officers may, from time to time as they deem advisable, select and designate other officers of the Corporation
and assign titles to any such Persons, including “President,” “Co-President,” “Chief Operating Officer,” “Co-Chief Operating Officer,” “Chief Financial
Officer,” “General Counsel,” “Chief Legal Officer,” “Chief Administrative Officer,” “Chief Compliance Officer,” “Principal Accounting Officer,” “Vice
President,” “Treasurer,” “Assistant Treasurer,” “Secretary,” “Assistant Secretary,” “General Manager,” “Senior Managing Director,” “Managing Director,”
“Director” or “Principal.” Any vacancies occurring in any office other than the offices of Chief Executive Officer or Co-Chief Executive Officer may be filled
by the Chief Executive Officer or Co-Chief Executive Officers in the same manner as such officers are appointed and selected pursuant to this Section 4.01.

Section 4.02      Delegation of Duties. Unless the Board of Directors determines otherwise, if a title is one commonly used for officers of a
corporation formed under the DGCL, the assignment of such title shall constitute the delegation to such Person of the authorities and duties that are normally
associated with that office. The Board of Directors may delegate to any officer any of the Board of Director’s powers to the extent permitted by applicable law,
including the power to bind the Corporation. Any delegation pursuant to this Section 4.02 may be revoked at any time by the Board of Directors.

Section 4.03        Officers As Agents. The officers, to the extent of their powers set forth under applicable law, the Certificate of Incorporation or
these Bylaws or otherwise vested in them by action of the Board of Directors not inconsistent with applicable law, the Certificate of Incorporation or these
Bylaws, are agents of the Corporation for the purpose of the Corporation’s business and the actions of the officers taken in accordance with such powers shall
bind the Corporation.
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ARTICLE V
STOCK

Section 5.01      List of Stockholders Entitled To Vote. The Corporation shall prepare, at least 10 days before every meeting of stockholders, a
complete list of the stockholders entitled to vote at the meeting (provided, however, that if the record date for determining the stockholders entitled to vote at
the meeting is less than 10 days before the date of the meeting, the list shall reflect the stockholders entitled to vote at the meeting as of the 10th day before the
meeting date), arranged in alphabetical order and showing the address of each stockholder and the number of shares registered in the name of each stockholder.
Such list shall be open to the examination of any stockholder, for any purpose germane to the meeting at least 10 days prior to the meeting (a) on a reasonably
accessible electronic network, provided that the information required to gain access to such list is provided with the notice of meeting, if any, or (b) during
ordinary business hours at the principal place of business of the Corporation. In the event that the Corporation determines to make the list available on an
electronic network, the Corporation may take reasonable steps to ensure that such information is available only to stockholders of the Corporation. If the
meeting is to be held at a place, then a list of stockholders entitled to vote at the meeting shall be produced and kept at the time and place of the meeting during
the whole time thereof and may be examined by any stockholder who is present. If the meeting is to be held solely by means of remote communication, then
the list shall also be open to the examination of any stockholder during the whole time of the meeting on a reasonably accessible electronic network, and the
information required to access such list shall be provided with the notice of the meeting, if any, if required by law. Except as otherwise provided by law, the
stock ledger shall be the only evidence as to who are the stockholders entitled to examine the list of stockholders required by this Section 5.01 or to vote in
Person or by proxy at any meeting of stockholders.

Section 5.02        Fixing Date for Determination of Stockholders of Record.

(a)        In order that the Corporation may determine the stockholders entitled to notice of any meeting of stockholders or any adjournment thereof,
the Board of Directors may fix a record date, which record date shall not precede the date upon which the resolution fixing the record date is adopted by the
Board of Directors, and which record date shall, unless otherwise required by law, not be more than 60 nor less than 10 days before the date of such meeting. If
the Board of Directors so fixes a date, such date shall also be the record date for determining the stockholders entitled to vote at or attend such meeting unless
the Board of Directors determines, at the time it fixes such record date, that a later date on or before the date of the meeting shall be the date for making such
determinations. If no record date is fixed by the Board of Directors, the record date for determining stockholders entitled to notice of or to vote at or attend a
meeting of stockholders shall be at the close of business on the day next preceding the day on which notice is given, or, if notice is waived, at the close of
business on the day next preceding the day on which the meeting is held. A determination of stockholders of record entitled to notice of or to vote at or attend a
meeting of stockholders shall apply to any adjournment of the meeting; provided, however, that the Board of Directors may fix a new record date for
determination of stockholders entitled to vote at or attend the adjourned meeting, and in such case shall also fix as the record date for stockholders entitled to
notice of such adjourned meeting the same or an earlier date as that fixed for determination of stockholders entitled to vote in accordance herewith at or attend
the adjourned meeting.
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(b)       In order that the Corporation may determine the stockholders entitled to express consent to corporate action in writing without a meeting, the
Board of Directors may fix a record date, which record date shall not precede the date upon which the resolution fixing the record date is adopted by the Board
of Directors, and which record date shall not be more than 10 days after the date upon which the resolution fixing the record date is adopted by the Board of
Directors. If no record date for determining stockholders entitled to express consent to corporate action in writing without a meeting is fixed by the Board of
Directors, (i) when no prior action of the Board of Directors is required by law, the record date for such purpose shall be the first date on which a signed written
consent setting forth the action taken or proposed to be taken is delivered to the Corporation in accordance with applicable law, and (ii) if prior action by the
Board of Directors is required by law, the record date for such purpose shall be at the close of business on the day on which the Board of Directors adopts the
resolution taking such prior action.

(c)        In order that the Corporation may determine the stockholders entitled to receive payment of any dividend or other distribution or allotment
of any rights, or entitled to exercise any rights in respect of any change, conversion or exchange of stock or for the purpose of any other lawful action, the
Board of Directors may fix a record date, which record date shall not precede the date upon which the resolution fixing the record date is adopted, and which
record date shall not be more than 60 days prior to such action. If no such record date is fixed, the record date for determining stockholders for any such
purpose shall be at the close of business on the day on which the Board of Directors adopts the resolution relating thereto.

Section 5.03        Stock Certificates. Unless the Board of Directors shall provide by resolution or resolutions otherwise in respect of some or all of
any or all classes or series of stock of the Corporation, the stock of the Corporation shall not be evidenced by certificates. Stock certificates that may be issued
shall be executed on behalf of the Corporation by any two duly authorized officers of the Corporation. No certificate evidencing shares of Common Stock or
Preferred Stock shall be valid for any purpose until it has been countersigned by the Transfer Agent; provided, however, that if the Board of Directors resolves
to issue certificates evidencing shares of Common Stock or Preferred Stock in global form, the certificates evidencing such shares of Common Stock or
Preferred Stock shall be valid upon receipt of a certificate from the Transfer Agent certifying that the certificates evidencing such shares of Common Stock or
Preferred Stock have been duly registered in accordance with the directions of the Corporation. The use of facsimile signatures affixed in the name and on
behalf of the Transfer Agent on certificates, if any, representing shares of stock of the Corporation is expressly permitted.

Section 5.04        Mutilated, Destroyed, Lost or Stolen Stock Certificates.

(a)       If any mutilated certificate evidencing shares of stock of the Corporation is surrendered to the Transfer Agent, two authorized officers of the
Corporation shall execute, and, if applicable, the Transfer Agent shall countersign and deliver in exchange therefor, a new certificate evidencing the same
number and class of stock as the certificate so surrendered.
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(b)     Any two authorized officers of the Corporation shall execute and deliver, and, if applicable, the Transfer Agent shall countersign a new
certificate in place of any certificate previously issued if the record holder of shares represented by the certificate

(i)            makes proof by affidavit, in form and substance satisfactory to the Corporation, that a previously issued certificate has been lost,
destroyed or stolen;

(ii)          requests the issuance of a new certificate before the Corporation has notice that the certificate has been acquired by a purchaser
for value in good faith and without notice of an adverse claim;

(iii)          if requested by the Corporation, delivers to the Corporation a bond, in form and substance satisfactory to the Corporation, with
surety or sureties and with fixed or open penalty as the Corporation may direct to indemnify the Corporation, the stockholders and, if applicable, the Transfer
Agent against any claim that may be made on account of the alleged loss, destruction or theft of the certificate; and

(iv)         satisfies any other reasonable requirements imposed by the Corporation.

(c)       As a condition to the issuance of any new certificate under this Section 5.04, the Corporation may require the payment of a sum sufficient to
cover any tax or other charge that may be imposed in relation thereto and any other expenses (including the fees and expenses of the Transfer Agent, if
applicable) reasonably connected therewith.

Section 5.05        Registration and Transfer of Stock.

(a)        The Corporation shall keep or cause to be kept on behalf of the Corporation a stock ledger in which, subject to such reasonable regulations
as it may prescribe and subject to the provisions of this Section 5.05, the Corporation will provide for the registration and transfer of stock of the Corporation.
The Transfer Agent is hereby appointed registrar and transfer agent for the purpose of registering Common Stock and Preferred Stock (other than Series I
Preferred Stock) and transfers of such stock as herein provided. The Corporation shall not recognize transfers of certificates evidencing shares of stock of the
Corporation unless such transfers are effected in the manner described in this Section 5.05. Upon surrender of a certificate for registration of transfer of any
shares of stock of the Corporation evidenced by a certificate, and subject to the provisions of Section 5.05(b), any two authorized officers of the Corporation
shall execute and deliver, and in the case of Common Stock and Preferred Stock (other than Series I Preferred Stock), the Transfer Agent shall countersign and
deliver, in the name of the holder or the designated transferee or transferees, as required pursuant to the holder’s instructions, one or more new certificates
evidencing the same aggregate number and type of stock of the Corporation as was evidenced by the certificate so surrendered.
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(b)       The Corporation shall not recognize any transfer of shares of stock of the Corporation evidenced by certificates until the certificates
evidencing such shares of stock are surrendered for registration of transfer. No charge shall be imposed by the Corporation for such transfer; provided that as a
condition to the issuance of any new certificate, the Corporation may require the payment of a sum sufficient to cover any tax or other charge that may be
imposed with respect thereto.

(c)       Subject to (i) the provisions of the Certificate of Incorporation (including, with respect to any series of Preferred Stock of the Corporation,
the provisions of any certificate of designations establishing such series), (ii) Section 5.05(d), (iii) any contractual provisions binding on any holder of shares of
stock of the Corporation and (iv) provisions of applicable law, including the Securities Act, the stock of the Corporation shall be freely transferable. Stock of
the Corporation issued pursuant to any employee-related policies or equity benefit plans, programs or practices adopted by the Corporation may be subject to
any transfer restrictions contained therein.

(d)       Notwithstanding the other provisions of this Section 5.05, no transfer of any shares of stock of the Corporation shall be made if such transfer
would violate the then applicable U.S. federal or state securities laws or rules and regulations of the Commission, any U.S. state securities commission or any
other governmental authority with jurisdiction over such transfer; provided, that nothing in this Section 5.05 shall preclude the settlement of any transactions
involving shares of stock of the Corporation entered into through the facilities of any National Securities Exchange on which such shares of stock are listed for
trading.

ARTICLE VI
BOOKS, RECORDS, ACCOUNTING

Section 6.01     Records and Accounting. The Corporation shall keep or cause to be kept appropriate books and records with respect to the
Corporation’s business. Any books and records maintained by or on behalf of the Corporation in the regular course of its business, including its stock ledger,
books of account, and minute books, may be kept on, or by means of, or be in the form of, any information storage device, method, or 1 or more electronic
networks or databases (including one or more distributed electronic networks or databases), provided that the records so kept can be converted into clearly
legible paper form within a reasonable time, and, with respect to the stock ledger, conforms with the requirements of the DGCL. The books of the Corporation
shall be maintained, for financial reporting purposes, on an accrual basis in accordance with U.S. GAAP.

Section 6.02        Fiscal Year. The fiscal year of the Corporation (each, a “Fiscal Year”) shall be a year ending December 31. The Board of Directors,
subject to the approval of the Series I Preferred Stockholder in accordance with Section 15.03(b)(v) of the Certificate of Incorporation, may change the Fiscal
Year of the Corporation at any time and from time to time in each case as may be required or permitted under the Code or applicable United States Treasury
Regulations and shall notify the stockholders of such change in the next regular communication to stockholders.
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ARTICLE VII
MISCELLANEOUS

Section 7.01        Definitions. Terms used in these Bylaws and not defined herein shall have the meanings assigned to such terms in the Certificate
of Incorporation. The following definitions shall be for all purposes, unless otherwise clearly indicated to the contrary, applied to the terms used in these
Bylaws:

“Advised Entity” means any fund or vehicle that is advised, sponsored, raised or managed by the Corporation or its Affiliates or any portfolio
investment of any such fund or vehicle.

“Board of Directors” has the meaning assigned to such term in Section 1.01.

“Certificate of Incorporation” has the meaning assigned to such term in Section 1.01. “Corporation” has the meaning assigned to such term in
Section 1.01.

“Covered Agreement” means any of the Exchange Agreement, the Tax Receivable Agreement, the Group Partnership Agreement, the Certificate of
Incorporation or Contribution and Indemnification Agreement.

“electronic transmission” means any form of communication, not directly involving the physical transmission of paper, including the use of, or
participation in, one or more electronic networks or databases (including one or more distributed electronic networks or databases), that creates a record that
may be retained, retrieved, and reviewed by a recipient thereof, and that may be directly reproduced in paper form by such a recipient through an automated
process.

“Fiscal Year” has the meaning assigned to such term in Section 6.02.

“KKR & Co. L.L.C.” means KKR & Co. L.L.C., a Delaware limited liability company, prior to the acquisition of it by a subsidiary of the
Corporation on January 1, 2020.

“KKR Associates Holdings Affiliated Person” means each Person that is as of the effective date of these Bylaws or becomes from time to time (i) a
general partner or limited partner of KKR Associates Holdings or (ii) a general partner, limited partner or holder of any other type of equity interest of any
Person included in clause (i) above.

“KKR Holdings” means KKR Holdings L.P., a Delaware partnership prior to the acquisition of it by a subsidiary of the Corporation on May 31,
2022.

“KKR Holdings Affiliated Person” means each Person that is as of the date of these Bylaws or becomes from time to time (i) a general partner or a
limited partner of KKR Holdings or (ii) a general partner, limited partner or holder of any other type of equity interest of any Person included in clause (i)
above.

“Designated Subsidiary” of any Person shall have the meaning assigned to such term in the Certificate of Incorporation.
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“Tax Receivable Agreement” means the Tax Receivable Agreement, dated as of July 14, 2010, among KKR Holdings, KKR Management Holdings
Corp., the Partnership and KKR Management Holdings L.P., as it may be further amended, supplemented or restated from time to time.

Section 7.02         Corporate Seal. The Board of Directors may provide a suitable seal, containing the name of the Corporation.

Section 7.03       Delivery to the Corporation. Whenever these Bylaws require any holder of Common Stock (including a record or beneficial owner
thereof) to deliver a document or information to the Corporation or any officer, employee or agent thereof (including any notice, request, questionnaire,
revocation, representation or other document or agreement), such document or information shall be in writing exclusively (and not in an electronic
transmission) and shall be delivered exclusively by hand (including, without limitation, overnight courier service) or by certified or registered mail, return
receipt requested and the Corporation shall not be required to accept delivery of any document not in such written form or so delivered. For the avoidance of
doubt, with respect to any notice from any record or beneficial owner of Common Stock under the Certificate of Incorporation, these Bylaws or the DGCL, to
the fullest extent permitted by law, the Corporation expressly opts out of Section 116 of the DGCL.

Section 7.04       Construction; Section Headings. For purposes of these Bylaws, unless the context otherwise requires, (i) references to “Articles”,
“Sections” and “clauses” refer to articles, sections and clauses of these Bylaws and (ii) the term “include” or “includes” means includes, without limitation, and
“including” means including, without limitation. Section headings in these Bylaws are for convenience of reference only and shall not be given any substantive
effect in limiting or otherwise construing any provision herein.

Section 7.05      Inconsistent Provisions. In the event that any provision of these Bylaws is or becomes inconsistent with any provision of the
Certificate of Incorporation, the DGCL or any other applicable law, such provision of these Bylaws shall not be given any effect to the extent of such
inconsistency but shall otherwise be given full force and effect.

ARTICLE VIII
AMENDMENTS

Section 8.01      Amendments. Except as provided in Section 8.02 of these Bylaws or the Certificate of Incorporation, the Board of Directors is
expressly authorized to adopt, amend and repeal, in whole or in part, these Bylaws without the assent or vote of the stockholders in any manner not inconsistent
with the DGCL or the Certificate of Incorporation.

Section 8.02       Series I Preferred Stockholder Approval. In addition to any vote or consent required by the Certificate of Incorporation, these
Bylaws or applicable law, the amendment or repeal, in whole or in part, of Sections 2.05 through 2.07, Sections 3.02 through 3.15, Sections 5.03 through 5.05
and Article IV, Article VI and this Article VIII, or the adoption of any provision inconsistent therewith, shall require the prior approval of the Series I Preferred
Stockholder.

Section 8.03        Independent Director Approval. Any adoption, amendment or repeal of these Bylaws that expressly modifies or prejudices the
rights of the Independent Directors shall require the affirmative vote or consent of the majority of the Independent Directors.

*          *          *
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Exhibit 10.1 
 

AMENDMENT NO. 2 TO TAX RECEIVABLE AGREEMENT
 

Amendment, dated as of May 30, 2022 (this “Amendment”) among KKR Holdings L.P., a Delaware limited partnership (“KKR Holdings”), KKR
Holdings (AIV) L.P., a Delaware limited partnership (“KKR Holdings AIV”), KKR & Co. Inc., a Delaware corporation (“Parent”) and KKR Group Holdings
Corp., a Delaware corporation (collectively, the “Parties”), to the Agreement (as defined below).

 
W I T N E S S E T H

 
WHEREAS, KKR Holdings, Parent and the other parties thereto executed and delivered a Tax Receivable Agreement, dated as of July 14, 2010, as

amended from time to time (as so amended, the “Agreement”) pursuant to which the parties thereto agreed the allocation of certain payments due in connection
with the Exchanges as provided in the Agreement;

 
WHEREAS, on September 3, 2021, KKR Holdings, KKR Holdings AIV and Parent entered into an Assignment and Assumption Tax Receivable

Agreement pursuant to which, among other things, Holdings assigned to Holdings AIV certain of its rights under the Agreement relating to potential future
Exchanges subsequent to the date of such agreement and Holdings AIV became a party to the Agreement;

 
WHEREAS, on October 8, 2021, KKR Holdings, Parent, KKR Group Holdings Corp., KKR Group Partnership L.P., KKR Holdings GP Limited,

KKR Associates Holdings L.P., KKR Associates Holdings GP Limited and KKR Management LLP entered into a Reorganization Agreement (the
“Reorganization Agreement”) pursuant to which it was contemplated that, among other transactions, an internal reorganization would occur whereby KKR
Holdings and Parent would become jointly owned by a new parent company;

 
WHEREAS, pursuant to the terms of the Reorganization Agreement, in connection with such internal reorganization it was contemplated that

following the Final Exchange (as defined below) the Parties hereto would amend the Agreement so as to terminate the Agreement with respect to any
Exchanges that occur thereafter;

 
WHEREAS, on May 18, 2022, the Parties hereto consummated an Exchange subject to the terms of this Agreement (the “Final Exchange”) and

following such Final Exchange and in accordance with the Reorganization Agreement, the Parties hereby desire to make certain amendments to the Agreement
for any Exchanges that occur after the date hereof; and

 
WHEREAS, the Agreement is a “Covered Agreement” pursuant to the charter of the conflicts committee of the board of directors of Parent and, in

accordance with such charter, the approval of the Committee was obtained on October 6, 2021 with respect to the Reorganization Agreement and the
transactions contemplated thereby, including this Amendment.

 
Capitalized terms used herein but not defined herein shall have the meanings assigned to such terms in the Agreement.
 
NOW, THEREFORE, the Parties hereby agree as follows:
 
1. Amendment to Section 1.01 of the Agreement. The following definitions are hereby added to the Agreement in proper alphabetical order:

 
“Future Exchanges” means any and all Exchanges occurring after the TRA Amendment Effective Time.

 



 
“TRA Amendment Effective Time” means 12:01 am Eastern Time on May 30, 2022.
 

2. Amendment to Article IV of the Agreement. Section 4.04 shall be added to Article IV of the Agreement as follows:
 

“Section 4.04 Termination with respect to Future Exchanges. Notwithstanding any other provision of this Agreement to the contrary, no
payment under this Agreement shall be made with respect to any Exchange that occurs on or after the TRA Amendment Effective Time and
this Agreement shall be considered terminated with respect to such Exchanges, provided that, notwithstanding such termination, all
obligations of the Parent and its subsidiaries to make payments arising under this Agreement with respect to any Exchanges completed prior
to the TRA Amendment Effective Time shall remain outstanding and subject to the provisions of this Agreement.”
 

3. Miscellaneous. Sections 7.01 through 7.08, 7.13, 7.15 and 7.18 of the Agreement shall apply to this Amendment, mutatis mutandis. No
amendment to the Agreement shall be required to the extent any entity becomes a successor of any of the parties thereto.

 
[Signature pages follow]
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IN WITNESS WHEREOF, this Amendment has been duly executed and delivered by the undersigned as of the date first above written.
 

 KKR HOLDINGS L.P.
     
 By: KKR Holdings GP Limited, its general partner
     
 By: /s/ David J. Sorkin  
  Name: David J. Sorkin  
  Title: Director  
 
 KKR HOLDINGS (AIV) L.P.
     
 By: KKR Holdings GP Limited, its general partner
     
 By: /s/ Robert H. Lewin  
  Name: Robert H. Lewin  
  Title: Director  
 

KKR & CO. INC.
     
 By: /s/ Christopher Lee  
  Name: Christopher Lee  
  Title: Assistant Secretary  
 
 KKR GROUP HOLDINGS CORP.
     
 By: /s/ Christopher Lee  
  Name: Christopher Lee  
  Title: Assistant Secretary  

 
[Signature Page to Amendment to Tax Receivable Agreement]

 
 



 

Exhibit 10.2
 

ASSIGNMENT AND ASSUMPTION AGREEMENT
 

This ASSIGNMENT AND ASSUMPTION AGREEMENT (this “Agreement”) is made as of May 31, 2022, by and between KKR & Co. Inc., a
Delaware corporation (“Assignor”), and KKR Aubergine Inc., a Delaware corporation (“Assignee”).

 
RECITALS

 
Pursuant to the Agreement and Plan of Merger, dated as the date hereof (the “Merger Agreement”), by and among Assignor, Assignee and KKR

Aubergine Merger Sub II LLC (“Merger Sub”), a Delaware limited liability company and a direct wholly-owned subsidiary of Assignee, Assignor, Assignee
and Merger Sub created a new holding company structure pursuant to Sections 251(g) and 264 of the General Corporation Law of the State of Delaware and
Section 18-209 of the Delaware Limited Liability Company Act by merging Merger Sub with and into Assignor (the “Merger”), with Assignor continuing as
the surviving entity of such Merger as a subsidiary of Assignee. In connection with the Merger, Assignor desires to assign to Assignee, and Assignee desires to
assume from Assignor, in each case, other than the Excluded Agreements (as defined below): (i) any employee, director and executive compensation plans
pursuant to which Assignor is obligated to, or may, issue equity securities to its directors, officers, or employees (all such plans, including but not limited to any
such “Equity Incentive Plans” listed on Exhibit A hereto, collectively, the “Equity Incentive Plans”); (ii) each equity-based award agreement and/or similar
agreement entered into pursuant to the Equity Incentive Plans, and each outstanding award granted thereunder (collectively, the “Award Agreements”); and (iii)
any other agreements to which Assignor is a party (other than the Excluded Agreements), including but not limited to the agreements listed on Exhibit A hereto
under the heading “Other Agreements”) (such agreements described by this clause (iii),the “Other Agreements” and, together with the Equity Incentive Plans
and the Award Agreements, collectively, the “Assumed Agreements”).

 
AGREEMENT

 
NOW, THEREFORE, in consideration of the covenants and agreements set forth herein, the receipt and sufficiency of which is acknowledged by the

parties hereto, the parties intending to be legally bound, agree as follows:
 
Section 1.            Defined Terms. Capitalized terms used in this Agreement and not otherwise defined shall have the respective meanings assigned to

them in the Merger Agreement.
 
Section 2.          Assignment. Effective as of the Effective Time, Assignor hereby assigns, transfers and conveys to Assignee all of its rights and

obligations under the Assumed Agreements, including but not limited to the Assumed Agreements listed on Exhibit A hereto. Notwithstanding anything to the
contrary in the immediately foregoing sentence, pursuant to this Agreement, the Assignor is not assigning, transferring or conveying, and Assignee is not
assuming, the agreements listed on Exhibit B hereto or any additional agreements that a member of management of Assignee deems necessary, desirable or
advisable not to assign (collectively, the “Excluded Agreements”). The parties hereto agree and acknowledge and expressly authorize the management of
Assignee to revise, replace or amend Exhibit B hereto from time to time, as any such person, acting individually, may deem necessary, desirable or advisable to
reflect the addition, deletion or modification of Excluded Agreements.

 
Section 3.           Assumption. Effective as of the Effective Time, Assignee hereby assumes all of the rights and obligations of Assignor under the

Assumed Agreements, and agrees to abide by and perform all terms, covenants and conditions of Assignor under such Assumed Agreements. At the Effective
Time, the Assumed Agreements shall each be automatically amended as necessary to provide that references to Assignor in such agreements shall be read to
refer to Assignee, references to KKR Holdings L.P. in such agreements shall be read to refer to KKR Group Holdings L.P. and references to the common stock,
$0.01 par value per share, of Assignor in such agreements shall be read to refer to common stock, $0.01 par value per share, of Assignee.

 

 



 
Section 4.           Additional Actions. The parties hereto will take or cause to be taken all actions necessary or desirable to implement, confirm and

effectuate the assumption by Assignee hereof of the Assumed Agreements. In furtherance and without limitation of the foregoing, if, at any time after the
Effective Time, Assignee shall consider or be advised that any deeds, bills of sale, assignments, assurances or any other actions or things are necessary or
desirable to vest, perfect or confirm, of record or otherwise, in Assignee, its right, title or interest in, to or under any of the rights, properties or assets of
Assignor acquired or to be acquired by Assignee as a result of, or in connection with, the Merger or otherwise to carry out this Agreement, the officers and
directors of Assignee shall be authorized to execute and deliver, in the name and on behalf of Assignor all such deeds, bills of sale, assignments and assurances
and to take and do, in the name and on behalf of Assignor or otherwise, all such other actions and things as may be necessary or desirable to vest, perfect or
confirm any and all right, title and interest in, to and under such rights, properties or assets in Assignee or otherwise to carry out this Agreement. Subject to the
terms of this Agreement, the parties hereto shall take all reasonable and lawful action as may be necessary or appropriate to cause the intent of this Agreement
to be carried out, including, without limitation, entering into amendments to the Assumed Agreements and notifying other parties thereto of such assignment
and assumption.

 
Section 5.             Successors and Assigns. This Agreement shall be binding upon Assignor and Assignee, and their respective successors and assigns.

The terms and conditions of this Agreement shall survive the consummation of the transfers provided for herein.
 
Section 6.             Governing Law. This Agreement shall be governed by and construed in accordance with, the laws of the State of Delaware,

regardless of the laws that might otherwise govern under applicable principles of conflicts of laws.
 
Section 7.          Counterparts. This Agreement may be executed in one or more counterparts, each of which when executed shall be deemed to be an

original but all of which shall constitute one and the same agreement. The words “execution,” “signed,” “signature,” “delivery,” and words of like import in or
relating to this Agreement or any document to be signed in connection with this Agreement shall be deemed to include electronic signatures, deliveries or the
keeping of records in electronic form, each of which shall be of the same legal effect, validity or enforceability as a manually executed signature, physical
delivery thereof or the use of a paper-based recordkeeping system, as the case may be, and the parties hereto consent to conduct the transactions contemplated
hereunder by electronic means.

 
Section 8.            Entire Agreement. This Agreement, including Exhibit A and Exhibit B attached hereto, together with the Merger Agreement and the

Reorganization Agreement, constitute the entire agreement and supersede all other agreements and undertakings, both written and oral, among the parties, or
any of them, with respect to the subject matter hereof.

 
Section 9.           Interpretation. The headings herein are for convenience of reference only, do not constitute part of this Agreement and shall not be

deemed to limit, affect the meaning or interpretation or otherwise affect any of the provisions hereof. Whenever the words “include,” “includes” or “including”
are used in this Agreement, they shall be deemed to be followed by the words “without limitation.” Where a reference in this Agreement is made to any
agreement (including this Agreement), contract, statute or regulation, such references are to, except as context may otherwise require, the agreement, contract,
statute or regulation as amended, modified, supplemented, restated or replaced from time to time (in the case of an agreement or contract, to the extent
permitted by the terms thereof); and to any section of any statute or regulation including any successor thereto.
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Section 10.           Amendments. This Agreement may not be modified or amended except by a writing executed by the parties hereto.
 
Section 11.          Severability. The provisions of this Agreement are severable, and in the event any provision hereof is determined to be invalid or

unenforceable, such invalidity or unenforceability shall not in any way affect the validity or enforceability of the remaining provisions hereof.
 
Section 12.          Third Party Beneficiaries. The parties to the various equity-based award agreements and/or similar agreements entered into pursuant

to the Equity Incentive Plans, and each outstanding award granted thereunder, and the parties to the Other Agreements, are intended to be third party
beneficiaries to this Agreement.

 
[Signature Page Follows]
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IN WITNESS WHEREOF, Assignor and Assignee have caused this Assignment and Assumption Agreement to be executed as of the date

first written above by their respective officers thereunto duly authorized.
 

 ASSIGNOR:
   
 KKR & CO. INC.
   
 By: /s/ David J. Sorkin
 Name:  David J. Sorkin
 Title:    General Counsel and Secretary

 
 ASSIGNEE:
   
 KKR AUBERGINE INC.
   
 By: /s/ Christopher Lee
 Name:  Christopher Lee
 Title:    Assistant Secretary

  
[Signature Page to Assignment and Assumption Agreement]

 

 



 
Exhibit A

 
Assumed Agreements

 
Equity Incentive Plans (and all applicable award agreements granted or issued thereunder):
 
1. Amended and Restated KKR & Co. Inc. 2010 Equity Incentive Plan; provided that references to “Class A Common Stock” shall be deemed to be

references to “Common Stock” and references to “Class B Stockholder” shall be deemed to be references to “Series I Preferred Stockholder”
 
2. Amended and Restated KKR & Co. Inc. 2019 Equity Incentive Plan;
 
Other Agreements:
 
1. Registration Rights Agreement dated July 14, 2010, by and among KKR & Co. L.P., KKR Holdings L.P. and the persons from time to time party thereto
 
2. Indemnification Agreement, dated as of May 3, 2018, between KKR & Co. L.P. and KKR Management LLP, formerly KKR Management LLC
 
3. Indemnification Agreements with the following directors or former directors of KKR & Co Inc.:
 

a. Henry R. Kravis
b. George R. Roberts
c. Joseph Y. Bae
d. Scott C. Nuttall
e. Adriane M. Brown
f. Matthew R. Cohler
g. Mary N. Dillon
h. Joseph A. Grundfest
i. Arturo Gutierrez Hernandez
j. John B. Hess
k. Dane E. Holmes
l. Xavier B. Niel
m. Patricia F. Russo
n. Thomas M. Schoewe
o. Robert W. Scully
p. Evan T. Spiegel

  

 



 
Exhibit B

 
Excluded Agreements

 
1. Third Amended and Restated Exchange Agreement, dated as of January 1, 2020, among KKR Group Partnership L.P., KKR Holdings L.P., KKR & Co.

Inc. and KKR Group Holdings Corp.
 
2. Tax Receivable Agreement, dated as of July 14, 2010, among KKR Holdings L.P., KKR & Co. Inc., KKR Group Holdings Corp. and other parties thereto.
 
3. Amendment to Tax Receivable Agreement, dated as of May 3, 2018, among KKR Holdings L.P., KKR & Co. Inc., KKR Group Holdings Corp. and other

parties thereto.
 
4. Amendment No. 2 to Tax Receivable Agreement, dated as of May 30, 2022, among KKR Holdings L.P., KKR & Co. Inc., KKR Group Holdings Corp. and

other parties thereto.
 
5. Indenture dated as of February 1, 2013 among KKR Group Finance Co. II LLC, KKR & Co. L.P., KKR Management Holdings L.P., KKR Fund Holdings

L.P. and The Bank of New York Mellon Trust Company, N.A., as trustee.
 
6. First Supplemental Indenture dated as of February 1, 2013 among KKR Group Finance Co. II LLC, KKR & Co. L.P., KKR Management Holdings L.P.,

KKR Fund Holdings L.P. and The Bank of New York Mellon Trust Company, N.A., as trustee.
 
7. Second Supplemental Indenture dated as of August 5, 2014 among KKR Group Finance Co. II LLC, KKR & Co. L.P., KKR Management Holdings L.P.,

KKR Fund Holdings L.P., KKR International Holdings L.P. and The Bank of New York Mellon Trust Company, N.A., as trustee.
 
8. Indenture dated as of May 29, 2014 among KKR Group Finance Co. III LLC, KKR & Co. L.P., KKR Management Holdings L.P., KKR Fund Holdings

L.P. and The Bank of New York Mellon Trust Company, N. A., as trustee.
 
9. First Supplemental Indenture dated as of May 29, 2014 among KKR Group Finance Co. III LLC, KKR & Co. L.P., KKR Management Holdings L.P.,

KKR Fund Holdings L.P. and The Bank of New York Mellon Trust Company, N. A., as trustee.
 
10. Second Supplemental Indenture dated as of August 5, 2014 among KKR Group Finance Co. III LLC, KKR & Co. L.P., KKR Management Holdings L.P.,

KKR Fund Holdings L.P., KKR International Holdings L.P. and The Bank of New York Mellon Trust Company, N.A., as trustee.
 
11. Indenture dated as of March 23, 2018 among KKR Group Finance Co. IV LLC, KKR & Co. L.P., KKR Management Holdings L.P., KKR Fund Holdings

L.P., KKR International Holdings L.P. and The Bank of New York Mellon Trust Company, N.A., as trustee.
 
12. First Supplemental Indenture dated as of March 23, 2018 among KKR Group Finance Co. IV LLC, KKR & Co. L.P., KKR Management Holdings L.P.,

KKR Fund Holdings L.P., KKR International Holdings L.P. and The Bank of New York Mellon Trust Company, N.A., as trustee.
 
13. Indenture dated as of May 22, 2019 among KKR Group Finance Co. V LLC, KKR & Co. Inc., KKR Management Holdings L.P., KKR Fund Holdings

L.P., KKR International Holdings L.P. and The Bank of New York Mellon Trust Company, N.A., as trustee.
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14. First Supplemental Indenture dated as of May 22, 2019 among KKR Group Finance Co. V LLC, KKR & Co. Inc., KKR Management Holdings L.P., KKR

Fund Holdings L.P., KKR International Holdings L.P. and The Bank of New York Mellon Trust Company, N.A., as trustee.
 
15. Indenture dated as of July 1, 2019 among KKR Group Finance Co. VI LLC, KKR & Co. Inc., KKR Management Holdings L.P., KKR Fund Holdings L.P.,

KKR International Holdings L.P. and The Bank of New York Mellon Trust Company, N.A., as trustee.
 
16. First Supplemental Indenture dated as of July 1, 2019 among KKR Group Finance Co. VI LLC, KKR & Co Inc., KKR Management Holdings L.P., KKR

Fund Holdings L.P., KKR International Holdings L.P. and The Bank of New York Mellon Trust Company, N.A., as trustee.
 
17. Second Supplemental Indenture dated as of April 21, 2020 among KKR Group Finance Co. VI LLC, KKR & Co. Inc., KKR Group Partnership L.P. and

The Bank of New York Mellon Trust Company, N.A., as trustee.
 
18. Indenture dated as of February 25, 2020 among KKR Group Finance Co. VII LLC, KKR & Co. Inc., KKR Group Partnership L.P. and The Bank of New

York Mellon Trust Company, N.A., as trustee.
 
19. First Supplemental Indenture, dated as of February 25, 2020 among KKR Group Finance Co. VII LLC, KKR & Co. Inc., KKR Group Partnership L.P. and

The Bank of New York Mellon Trust Company, N.A., as trustee.
 
20. Indenture dated as of August 25, 2020 among KKR Group Finance Co. VIII LLC, KKR & Co. Inc., KKR Group Partnership L.P. and The Bank of New

York Mellon Trust Company, N.A., as trustee.
 
21. First Supplemental Indenture dated as of August 25, 2020 among KKR Group Finance Co. VIII LLC, KKR & Co. Inc., KKR Group Partnership L.P. and

The Bank of New York Mellon Trust Company, N.A., as trustee.
 
22. Indenture dated as of March 31, 2021 among KKR Group Finance Co. IX LLC, KKR & Co. Inc., KKR Group Partnership L.P. and The Bank of New York

Mellon Trust Company, N.A., as trustee.
 
23. First Supplemental Indenture dated as of March 31, 2021 among KKR Group Finance Co. IX LLC, KKR & Co. Inc., KKR Group Partnership L.P. and The

Bank of New York Mellon Trust Company, N.A., as trustee.
 
24. Indenture dated as of December 8, 2021 among KKR Group Finance Co. X LLC, KKR & Co. Inc., KKR Group Partnership L.P. and The Bank of New

York Mellon Trust Company, N.A., as trustee.
 
25. First Supplemental Indenture dated as of December 8, 2021 among KKR Group Finance Co. X LLC, KKR & Co. Inc., KKR Group Partnership L.P. and

The Bank of New York Mellon Trust Company, N.A., as trustee.
 
26. Indenture dated as of April 26, 2022 among KKR Group Finance Co. XI LLC, KKR & Co. Inc., KKR Group Partnership L.P. and The Bank of New York

Mellon Trust Company, N.A., as trustee.
 
27. First Supplemental Indenture dated as of April 26, 2022 among KKR Group Finance Co. XI LLC, KKR & Co. Inc., KKR Group Partnership L.P. and The

Bank of New York Mellon Trust Company, N.A., as trustee.
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28. Indenture dated as of May 17, 2022 among KKR Group Finance Co. XII LLC, KKR & Co. Inc., KKR Group Partnership L.P. and The Bank of New York

Mellon Trust Company, N.A., as trustee.
 
29. First Supplemental Indenture dated as of May 17, 2022 among KKR Group Finance Co. XII LLC, KKR & Co. Inc., KKR Group Partnership L.P. and The

Bank of New York Mellon Trust Company, N.A., as trustee.
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Exhibit 99.1
 

DESCRIPTION OF SECURITIES REGISTERED PURSUANT TO
SECTION 12 OF THE SECURITIES EXCHANGE ACT OF 1934, AS AMENDED

 
GENERAL

 
The following description summarizes the most important terms of our securities registered pursuant to Section 12 of the Securities Exchange Act of

1934, as amended, which consists of the following securities:
 

 ● Common stock of KKR & Co. Inc.;
 ● 6.00% Series C Mandatory Convertible Preferred Stock of KKR & Co. Inc. (“Series C Mandatory Convertible Preferred Stock”); and
 ● 4.625% Subordinated Notes due 2061 of KKR Group Finance Co. IX LLC (the “2061 Subordinated Notes”).

 
The following summaries generally describe the material terms and provisions of these securities as of the date of the Current Report on Form 8-K to

which this Exhibit 99.1 is a part (the “Current Report”). These summaries do not purport to be complete and are subject to, and are qualified in their entirety by
express reference to, (i) in the case of our capital stock, the provisions of our amended and restated certificate of incorporation (including the Certificate of
Designations of Series C Mandatory Convertible Preferred Stock) (collectively, the “certificate of incorporation”) and our amended and restated bylaws
(“bylaws”), which are filed as Exhibit 3.1 and 3.2 to the Current Report, respectively, and (ii) in the case of the 2061 Subordinated Notes, the indenture (the
“Base Indenture”) dated March 31, 2021 (as supplemented, the “2061 Indenture”), by and among KKR Group Finance Co. IX LLC ( “Group Finance IX”), an
indirect subsidiary of KKR & Co. Inc., the Guarantors (as defined therein) and The Bank of New York Mellon Trust Company, N.A., as trustee and the form of
2061 Subordinated Note, each of which is filed as an exhibit to the Annual Report on Form 10-K for the fiscal year ended December 31, 2021.

 
Our common stock, Series C Mandatory Convertible Preferred Stock and 2061 Subordinated Notes are listed on the New York Stock Exchange under

the ticker symbols “KKR,” “KKR PR C” and “KKRS” respectively.
 
For a complete description of our securities, you should refer to our certificate of incorporation, our bylaws, the 2061 Indenture, the form of 2061

Subordinated Note and applicable provisions of the Delaware General Corporation Law (the “DGCL”).
 
On October 11, 2021, KKR Group Co. Inc. (formerly known as KKR & Co. Inc.) (“Old Pubco”) announced a Reorganization Agreement that provides

for, among other things, merger transactions (the “Mergers”) whereby all holders of common stock in Old Pubco immediately prior to the Mergers and all
holders of interests in KKR Holdings L.P., a Delaware limited partnership (“KKR Holdings”), which is an entity through which certain current and former
KKR employees hold interests in KKR, immediately prior to the Mergers, will receive the same common stock in a new parent company of Old Pubco.
Following the Mergers, Old Pubco became a wholly-owned subsidiary of a new holding company, KKR Aubergine Inc. (“New Pubco”), which replaced Old
Pubco as the public company whose common stock is listed on the New York Stock Exchange under the ticker symbol “KKR.” In connection with the Mergers,
New Pubco changed its name to “KKR & Co. Inc.,” and Old Pubco changed its name to “KKR Group Co. Inc.”

 
As used in this description, (x) (i) as of any time prior to the Mergers, “we,” “us,” “our,” the “Company” and similar terms mean Old Pubco, and (ii)

as of any time from and after the Mergers, “we,” “us,” “our,” the “Company” and similar terms mean New Pubco, in each case, and its successors but not any
of its subsidiaries, and (y) “KKR” means the Company and its subsidiaries.

 
CAPITAL STOCK

 
Our authorized capital stock consists of 5,000,000,000 shares, all with a par value of $0.01 per share, of which:
 

 ● 3,500,000,000 are designated as common stock;
  

 ● 1,500,000,000 are designated as preferred stock, of which (x) 23,000,000 shares are designated as “6.00% Series C Mandatory Convertible
Preferred Stock,” and (y) 1 share is designated as “Series I Preferred Stock” (“Series I Preferred Stock”).

 

 



Common Stock
 

Economic Rights
 
Dividends. Subject to preferences that apply to shares of Series C Mandatory Convertible Preferred Stock and any other shares of preferred stock

outstanding at the time on which dividends are payable, the holders of our common stock are entitled to receive dividends out of funds legally available if our
board of directors, in its discretion, determines to issue dividends and then only at the times and in the amounts that our board of directors may determine.

 
Liquidation. If we become subject to an event giving rise to our dissolution, liquidation or winding up, the assets legally available for distribution to

our stockholders would be distributable ratably among the holders of our common stock and any participating preferred stock outstanding at that time ranking
on a parity with our common stock with respect to such distribution, subject to prior satisfaction of all outstanding debt and liabilities and the preferential rights
of and the payment of liquidation preferences, if any, on any outstanding shares of our Series C Mandatory Convertible Preferred Stock, Series I Preferred
Stock and any other outstanding shares of preferred stock.

 
Voting Rights
 
Our certificate of incorporation provides for holders of our common stock to have the right to vote on the following matters:
 

 ● any increase in the number of authorized shares of Series I Preferred Stock;

 

● a sale of all or substantially all of our and our subsidiaries’ assets, taken as a whole, in a single transaction or series of related transactions (except
(i) for the sole purpose of changing our legal form into another limited liability entity and where the governing instruments of the new entity
provide our stockholders with substantially the same rights and obligations and (ii) mortgages, pledges, hypothecations or grants of a security
interest by the Series I Preferred Stockholder in all or substantially all of our assets (including for the benefit of affiliates of the Series I Preferred
Stockholder));

 ● merger, consolidation or other business combination (except for the sole purpose of changing our legal form into another limited liability entity
and where the governing instruments of the new entity provide our stockholders with substantially the same rights and obligations); and

 ● any amendment to our certificate of incorporation that would have a material adverse effect on the rights or preferences of our common stock
relative to the other classes of our stock.

 
In addition, Delaware law would permit holders of our common stock to vote as a separate class on an amendment to our certificate of incorporation

that would:
 

 ● change the par value of our common stock; or

 ● alter or change the powers, preferences, or special rights of the common stock in a way that would adversely affect the holders of our common
stock.

Our certificate of incorporation provides that the number of authorized shares of any class of stock, including our common stock, may be increased or
decreased (but not below the number of shares of such class then outstanding) solely with the approval of the holder of the Series I Preferred Stock (the “Series
I Preferred Stockholder”) and, in the case of any increase in the number of authorized shares of our Series I Preferred Stock, the holders of a majority in voting
power of the common stock. As a result, the Series I Preferred Stockholder can approve an increase or decrease in the number of authorized shares of common
stock without a separate vote of the holders of the common stock. This could allow us to increase and issue additional shares of common stock beyond what is
currently authorized in our certificate of incorporation without the consent of the holders of the common stock.

 
Except as described below under “Anti-Takeover Provisions-Loss of voting rights,” each record holder of common stock will be entitled to a number

of votes equal to the number of shares of common stock held with respect to any matter on which the common stock is entitled to vote.
 

 



 
No Preemptive or Similar Rights
 
Our common stock is not entitled to preemptive rights and is not subject to conversion, redemption or sinking fund provisions.
 
Limited Call Right
 
If at any time:
 

 (i) less than 10% of the then issued and outstanding shares of any class (other than preferred stock) are held by persons other than the Series I
Preferred Stockholder and its affiliates; or

 (ii) we are subjected to registration under the provisions of the U.S. Investment Company Act of 1940, as amended (the “Investment Company
Act”),

 
we will have the right, which we may assign in whole or in part to the Series I Preferred Stockholder or any of its affiliates, to acquire all, but not less

than all, of the remaining shares of the class held by unaffiliated persons.
 
As a result of our right to purchase outstanding shares of common stock, a stockholder may have their shares purchased at an undesirable time or

price.
 

Preferred Stock
 

Our board of directors is authorized, subject to limitations prescribed by Delaware law, to issue preferred stock in one or more series, to establish from
time to time the number of shares to be included in each series, and to fix the designation, powers (including voting powers), preferences and rights of the
shares of each series and any of its qualifications, limitations or restrictions, in each case without further vote or action by our stockholders (except as may be
required by the terms of any preferred stock then outstanding). Our board of directors may (except where otherwise provided in the applicable preferred stock
designation) increase (but not above the total number of authorized shares of the class) or decrease (but not below the number of shares outstanding) the
number of shares of any series of preferred stock, without any further vote or action by our stockholders. Our board of directors may authorize the issuance of
preferred stock with voting or conversion rights that could adversely affect the proportion of voting power held by, or other relative rights of, the holders of our
common stock. The issuance of preferred stock, while providing flexibility in connection with possible acquisitions and other corporate purposes, could, among
other things, have the effect of delaying, deferring or preventing a change in our control of our company and might adversely affect the market price of the
common stock or the proportion of voting power held by, or other relative rights of, the holders of the common stock.

 
As of the date of filing of the Current Report, there are no series of preferred stock outstanding other than as described herein.
 
Series C Mandatory Convertible Preferred Stock
 
In August 2020, Old Pubco issued 23,000,000 shares of 6.00% Series C Mandatory Convertible Preferred Stock, which were converted into

23,000,000 shares of Series C Mandatory Convertible Preferred Stock of New Pubco as a result of the Mergers.
 
Economic rights. Dividends on the Series C Mandatory Convertible Preferred Stock are payable on a cumulative basis when, as and if declared by our

board of directors out of funds legally available, at a rate per annum equal to 6.00% of the $50.00 liquidation preference per share (equivalent to $3.00 per
annum per share) and may be paid in cash or, subject to certain limitations, in shares of Common Stock or a combination of cash and shares of Common Stock.
If declared, dividends on the Series C Mandatory Convertible Preferred Stock are payable quarterly on March 15, June 15, September 15 and December 15 of
each year to, and including, September 15, 2023, having commenced on December 15, 2020.
 

 



 
Ranking. Shares of the Series C Mandatory Convertible Preferred Stock rank senior to our common stock and equally with any of our other equity

securities, including any other preferred stock, that we may issue in the future, whose terms provide that such securities will rank equally with the Series C
Mandatory Convertible Preferred Stock respect to payment of dividends and distribution of our assets upon our liquidation, dissolution or winding up (“Series
C parity stock”). Holders of the Series C Mandatory Convertible Preferred Stock do not have preemptive or subscription rights.

 
Shares of the Series C Mandatory Convertible Preferred Stock rank junior to (i) all of our existing and future indebtedness and (ii) any of our equity

securities, including preferred stock, that we may issue in the future, whose terms provide that such securities will rank senior to the Series C Mandatory
Convertible Preferred Stock with respect to payment of dividends and distribution of our assets upon our liquidation, dissolution or winding up (such equity
securities, “Series C senior stock”). We currently have no Series C senior stock outstanding. While any shares of Series C Mandatory Convertible Preferred
Stock are outstanding, we may not authorize or create any class or series of Series C senior stock without the approval of two-thirds of the votes entitled to be
cast by the holders of outstanding Series C Mandatory Convertible Preferred Stock and all other series of Series C voting preferred stock (defined below),
acting as a single class. See “—Voting rights” below for a discussion of the voting rights applicable if we seek to create any class or series of Series C senior
stock.

 
Conversion rights. Unless converted or redeemed earlier in accordance with the terms of the Series C Mandatory Convertible Preferred Stock, each

share of Series C Mandatory Convertible Preferred Stock will automatically convert on the mandatory conversion date, which is expected to be September 15,
2023, into between 1.1662 shares and 1.4285 shares of common stock, in each case, subject to customary anti-dilution adjustments described in the certificate
of designations related to the Series C Mandatory Convertible Preferred Stock. The number of shares of common stock issuable upon conversion will be
determined based on the average volume weighted average price per share of common stock over the 20 consecutive trading day period beginning on, and
including, the 21st scheduled trading day immediately preceding September 15, 2023.

 
In addition, at any time prior to September 15, 2023, holders of the Series C Mandatory Convertible Preferred Stock have the option to elect to convert

their shares of the Series C Mandatory Convertible Preferred Stock, in whole or in part, into shares of common stock at the minimum conversion rate of 1.1662
shares of common stock per share of Series C Mandatory Convertible Preferred Stock. If holders elect to convert any shares of the Series C Mandatory
Convertible Preferred Stock during a specified period beginning on the effective date of certain fundamental changes (as described in the certificate of
designations related to the Series C Mandatory Convertible Preferred Stock), such shares of Series C Mandatory Convertible Preferred Stock will be converted
into shares of common stock at a conversion rate including a make-whole amount based on the present value of future dividend payments.

 
Voting rights. Except as indicated below, the holders of the Series C Mandatory Convertible Preferred Stock will have no voting rights.
 
Whenever six quarterly dividends (whether or not consecutive) payable on the Series C Mandatory Convertible Preferred Stock have not been

declared and paid, the number of directors on our board of directors will be increased by two and the holders of the Series C Mandatory Convertible Preferred
Stock, voting together as a single class with the holders of any series of Series C parity stock then outstanding upon which like voting rights have been
conferred and are exercisable (any such series, the “Series C voting preferred stock”), will have the right to elect these two additional directors at a meeting of
the holders of the Series C Mandatory Convertible Preferred Stock and such Series C voting preferred stock. These voting rights will continue until when all
accumulated and unpaid dividends on the Series C Mandatory Convertible Preferred Stock have been paid in full, or declared and a sum or number of shares of
the common stock sufficient for such payment shall have been set aside for the benefit of the holders of the Series C Mandatory Convertible Preferred Stock,
on the Series C Mandatory Convertible Preferred Stock.

 
The approval of two-thirds of the votes entitled to be cast by the holders of outstanding Series C Mandatory Convertible Preferred Stock and all series

of Series C voting preferred stock, acting as a single class, either at a meeting of stockholders or by written consent, is required in order:
 

 (i) to amend or alter the provisions of our certificate of incorporation so as to authorize or create, or increase the authorized number of, any class or
series of stock ranking senior to the Series C Mandatory Convertible Preferred Stock,

 

 



 

 
(ii) to amend, alter or repeal any provision of our certificate of incorporation relating to the Series C Mandatory Convertible Preferred Stock or

series of Series C voting preferred stock so as to adversely affect the special rights, preferences or voting powers of the holders of the Series C
Mandatory Convertible Preferred Stock or series of Series C voting preferred stock, or

 

(iii) to consummate a binding share exchange or reclassification involving the shares of the Series C Mandatory Convertible Preferred Stock or a
merger or consolidation of us with another entity, unless in each case: (i) the shares of the Series C Mandatory Convertible Preferred Stock
remain outstanding following the consummation of such binding share exchange, reclassification, merger or consolidation or, in the case of any
such merger or consolidation with respect to which we are not the surviving or resulting entity (or the Series C Mandatory Convertible
Preferred Stock is otherwise exchanged or reclassified), are converted or reclassified into or exchanged for preference securities of the
surviving or resulting entity or its ultimate parent; and (ii) the shares of the Series C Mandatory Convertible Preferred Stock that remain
outstanding or such shares of preference securities, as the case may be, have such rights, preferences and voting powers that, taken as a whole,
are not materially less favorable to the holders thereof than the rights, preferences and voting powers, taken as a whole, of the Series C
Mandatory Convertible Preferred Stock immediately prior to the consummation of such transaction.

 
However, we may create additional series or classes of Series C parity stock and any equity securities that rank junior to our Series C Mandatory

Convertible Preferred Stock and issue additional series of such stock without the consent of any holder of the Series C Mandatory Convertible Preferred Stock.
 
Amount payable in liquidation. Upon any voluntary or involuntary liquidation, winding-up or dissolution of us, each holder of the Series C Mandatory

Convertible Preferred Stock will be entitled to a payment equal to the sum of the $50.00 liquidation preference per share of Series C Mandatory Convertible
Preferred Stock and declared and unpaid dividends, if any, to, but excluding the date of the liquidation, winding-up or dissolution. Such payment will be made
out of our assets available for distribution (to the extent available) to the holders of the Series C Mandatory Convertible Preferred Stock following the
satisfaction of all claims ranking senior to the Series C Mandatory Convertible Preferred Stock.

 
If, upon the voluntary or involuntary liquidation, winding-up or dissolution of us, the amounts payable with respect to (1) the $50.00 liquidation

preference per share of Series C Mandatory Convertible Preferred and declared and unpaid dividends, if any, to, but excluding the date of the liquidation,
winding-up or dissolution on the shares of the Mandatory Convertible Preferred Stock and (2) the liquidation preference of, and the amount of accumulated and
unpaid dividends (to, but excluding, the date fixed for liquidation, winding up or dissolution) on, any series of Series C parity stock then outstanding, if
applicable, are not paid in full, the holders and all holders of any such series of Series C parity stock then outstanding shall share equally and ratably in any
distribution of our assets in proportion to their respective liquidation preferences and amounts equal to the accumulated and unpaid dividends to which they are
entitled.

 
Series C GP Mirror Units. In connection with the Series C Mandatory Convertible Preferred Stock, we hold a series of preferred units (the “Series C

GP Mirror Units”) issued by KKR Group Partnership L.P., a subsidiary of the Company (“KKR Group Partnership”), with economic terms designed to mirror
those of the Series C Mandatory Convertible Preferred Stock. The terms of the Series C GP Mirror Units provide that unless distributions have been declared
and paid or declared and set apart for payment on all Series C GP Mirror Units issued by KKR Group Partnership for the then-current quarterly dividend
period, then during such quarterly dividend period only, KKR Group Partnership may not repurchase its common units or any junior units and may not declare
or pay or set apart payment for distributions on its junior units, other than distributions paid in junior units or options, warrants or rights to subscribe for or
purchase junior units. The terms of the Series C GP Mirror Units also provide that, in the event that KKR Group Partnership liquidates, dissolves or winds up,
KKR Group Partnership may not declare or pay or set apart payment on its common units or any other units ranking junior to the Series C GP Mirror Units
unless the outstanding liquidation preference on all outstanding Series C GP Mirror Units have been repaid via redemption or otherwise. The foregoing is
subject to certain exceptions, including, (i) in the case of a merger or consolidation of KKR Group Partnership in a transaction whereby the surviving person, if
not KKR Group Partnership immediately prior to such transaction, expressly assumes all of the obligations under the Series C GP Mirror Units and satisfies
certain other conditions, (ii) in the case of a merger or consolidation of the KKR Group Partnership that does not, or sale, assignment, transfer, lease or
conveyance of KKR Group Partnership assets that do not, constitute a Substantially All Merger or Substantially All Sale (as such terms are defined in the
limited partnership agreement of KKR Group Partnership (the “KKR Group Partnership LPA”)), (iii) the sale or disposition of KKR Group Partnership should
KKR Group Partnership not constitute a “significant subsidiary” under Rule 1-02(w) of Regulation S-X promulgated by the SEC, (iv) the Series C Mandatory
Convertible Preferred Stock have been fully redeemed, (v) transactions where the assets of KKR Group Partnership being liquidated, dissolved or wound up
are immediately contributed to a successor of KKR Group Partnership or any future partnership designated as a Group Partnership (as such term is defined in
the KKR Group Partnership LPA) and (vi) any Permitted Transfer or Permitted Reorganization (as such terms are defined in the KKR Group Partnership LPA).
 

 



 
Series I Preferred Stock
 
Economic rights. Except for any distribution required by the DGCL to be made upon a dissolution event, the Series I Preferred Stockholder does not

have any rights to receive dividends.
 
Voting rights. The Series I Preferred Stock is voting and is entitled to one vote per share on any matter that is submitted to a vote of our stockholders.
 
Except as otherwise expressly provided by applicable law, only the vote of the Series I Preferred Stockholder, together with the approval of our board

of directors, shall be required in order to amend certain provisions of our certificate of incorporation and none of our other stockholders shall have the right to
vote with respect to any such amendments, which include, without limitation:

 

 (1) amendments to provisions relating to approvals of the transfer of the Class B units in KKR Group Partnership, Series I Preferred Stockholder
approvals for certain actions and the appointment or removal of the Chief Executive Officer or Co-Chief Executive Officers;

 (2) a change in our name, our registered agent or our registered office;

 (3) an amendment that our board of directors determines to be necessary or appropriate to address certain changes in U.S. federal, state and local
income tax regulations, legislation or interpretation;

 

(4) an amendment that is necessary, in the opinion of our counsel, to prevent us or our indemnitees from having a material risk of being in any
manner subjected to the provisions of the Investment Company Act, the U.S. Investment Advisers Act of 1940, as amended, or “plan asset”
regulations adopted under the U.S. Employee Retirement Income Security Act of 1974, as amended, whether or not substantially similar to plan
asset regulations currently applied or proposed by the U.S. Department of Labor;

 (5) a change in our fiscal year or taxable year;

 (6) an amendment that our board of directors has determined to be necessary or appropriate for the creation, authorization or issuance of any class
or series of our capital stock or options, rights, warrants or appreciation rights relating to our capital stock;

 (7) any amendment expressly permitted in our certificate of incorporation to be made by the Series I Preferred Stockholder acting alone;

 (8) an amendment effected, necessitated or contemplated by an agreement of merger, consolidation or other business combination agreement that
has been approved under the terms of our certificate of incorporation;

 
(9) an amendment effected, necessitated or contemplated by an amendment to the partnership agreement of KKR Group Partnership that requires

unitholders of KKR Group Partnership to provide a statement, certification or other proof of evidence regarding whether such unitholder is
subject to U.S. federal income taxation on the income generated by KKR Group Partnership;

 
(10) any amendment that our board of directors has determined is necessary or appropriate to reflect and account for our formation of, or our

investment in, any corporation, partnership, joint venture, limited liability company or other entity, as otherwise permitted by our certificate of
incorporation;

 

(11) a merger into, or conveyance of all of our assets to, another limited liability entity that is newly formed and has no assets, liabilities or
operations at the time of the merger or conveyance other than those it receives by way of the merger or conveyance consummated solely to
effect a mere change in our legal form, the governing instruments of which provide the stockholders with substantially the same rights and
obligations as provided by our certificate of incorporation;

 

 



 

 (12) any amendment that our board of directors determines to be necessary or appropriate to cure any ambiguity, omission, mistake, defect or
inconsistency; or

 (13) any other amendments substantially similar to any of the matters described in (1) through (12) above.
 
In addition, except as otherwise provided by applicable law, the Series I Preferred Stockholder, together with the approval of our board of directors,

can amend our certificate of incorporation without the approval of any other stockholder to adopt any amendments that our board of directors has determined:
 

 (1) do not adversely affect the stockholders considered as a whole (or adversely affect any particular class or series of stock as compared to another
class or series) in any material respect;

 
(2) are necessary or appropriate to satisfy any requirements, conditions or guidelines contained in any opinion, directive, order, ruling or regulation

of any federal, state, local or non-U.S. agency or judicial authority or contained in any federal, state, local or non-U.S. statute (including the
DGCL);

 (3) are necessary or appropriate to facilitate the trading of our stock or to comply with any rule, regulation, guideline or requirement of any
securities exchange on which our stock are or will be listed for trading;

 (4) are necessary or appropriate for any action taken by us relating to splits or combinations of shares of our capital stock under the provisions of
our certificate of incorporation; or

 (5) are required to effect the intent of or are otherwise contemplated by our certificate of incorporation.
 
Actions requiring Series I Preferred Stockholder approval. Certain actions require the prior approval of the Series I Preferred Stockholder, including,

without limitation:
 

 (1) entry into a debt financing arrangement in an amount in excess of 10% of our then existing long-term indebtedness (other than with respect to
intercompany debt financing arrangements);

 (2) issuances of securities that would (i) represent at least 5% of any class of equity securities or (ii) have designations, preferences, rights priorities
or powers that are more favorable than the common stock;

 (3) adoption of a shareholder rights plan;

 
(4) amendment of our certificate of incorporation, certain provisions of our bylaws relating to our board of directors and officers, quorum,

adjournment and the conduct of stockholder meetings, and provisions related to stock certificates, registrations of transfers and maintenance of
books and records of the Company and the operating agreement of KKR Group Partnership;

 (5) the appointment or removal of our Chief Executive Officer or a Co-Chief Executive Officer;

 (6) merger, sale or other dispositions of all or substantially all of the assets, taken as a whole, of us and our subsidiaries, and the liquidation or
dissolution of us or KKR Group Partnership; and

 (7) the withdrawal, removal or substitution of any person as the general partner of KKR Group Partnership or the transfer of beneficial ownership
of all or any part of a general partner interest in KKR Group Partnership to any person other than a wholly-owned subsidiary.

 
Amount payable in liquidation. Upon any voluntary or involuntary liquidation, dissolution or winding up of us, each holder of the Series I Preferred

Stock will be entitled to a payment equal to $0.01 per share of Series I Preferred Stock.
 
Transferability. The Series I Preferred Stockholder may transfer all or any part of the Series I Preferred Stock held by it with the written approval of

our board of directors and a majority of the controlling interest of the Series I Preferred Stockholder without first obtaining approval of any other stockholder
so long as the transferee assumes the rights and duties of the Series I Preferred Stockholder under our certificate of incorporation, agrees to be bound by the
provisions of our certificate of incorporation and furnishes an opinion of counsel regarding limited liability matters. The foregoing limitations do not preclude
the members of the Series I Preferred Stockholder from selling or transferring all or part of their limited liability company interests in the Series I Preferred
Stockholder at any time.
 

 



 
Conflicts of Interest
 

Delaware law permits corporations to adopt provisions renouncing any interest or expectancy in certain opportunities that are presented to the
corporation or its officers, directors or stockholders. Our certificate of incorporation, to the maximum extent permitted from time to time by Delaware law,
renounces any interest or expectancy that we have in any business ventures of the Series I Preferred Stockholder and its affiliates and any member, partner, Tax
Matters Partner (as defined in U.S. Internal Revenue Code of 1986, as amended (the “Code”), in effect prior to 2018), Partnership Representative (as defined in
the Code), officer, director, employee agent, fiduciary or trustee of any of KKR or its subsidiaries, the KKR Group Partnership, the Series I Preferred
Stockholder or any of our or the Series I Preferred Stockholder’s affiliates and certain other specified persons (collectively, the “Indemnitees”). Our certificate
of incorporation provides that each Indemnitee has the right to engage in businesses of every type and description, including business interests and activities in
direct competition with our business and activities. Our certificate of incorporation also waives and renounces any interest or expectancy that we may have in,
or right to be offered an opportunity to participate in, business opportunities that are from time to time presented to the Indemnitees. Notwithstanding the
foregoing, pursuant to our certificate of incorporation, the Series I Preferred Stockholder has agreed that its sole business will be to act as the Series I Preferred
Stockholder and as a general partner or managing member of any partnership or limited liability company that we may hold an interest in and that it will not
engage in any business or activity or incur any debts or liabilities except in connection therewith.

 
Anti-Takeover Provisions
 

Our certificate of incorporation and bylaws and the DGCL contain provisions, which are summarized in the following paragraphs, that are intended to
enhance the likelihood of continuity and stability in the composition of our board of directors and to discourage certain types of transactions that may involve
an actual or threatened acquisition of our company. These provisions are intended to avoid costly takeover battles, reduce our vulnerability to a hostile change
in control or other unsolicited acquisition proposal, and enhance the ability of our board of directors to maximize stockholder value in connection with any
unsolicited offer to acquire us. However, these provisions may have the effect of delaying, deterring or preventing a merger or acquisition of our company by
means of a tender offer, a proxy contest or other takeover attempt that a stockholder might consider in its best interest, including attempts that might result in a
premium over the prevailing market price for the shares of common stock held by stockholders.

 
Election of directors. Subject to the rights granted to one or more series of preferred stock then outstanding, the Series I Preferred Stockholder has the

sole authority to elect directors.
 
Removal of directors. Subject to the rights granted to one or more series of preferred stock then outstanding, the Series I Preferred Stockholder has the

sole authority to remove and replace any director, with or without cause, at any time.
 
Vacancies. In addition, our bylaws also provide that, subject to the rights granted to one or more series of preferred stock then outstanding, any newly

created directorship on the board of directors that results from an increase in the number of directors and any vacancies on our board of directors will be filled
by the Series I Preferred Stockholder.

 
Loss of voting rights. If at any time any person or group (other than the Series I Preferred Stockholder and its affiliates, or a direct or subsequently

approved transferee of the Series I Preferred Stockholder or its affiliates) acquires, in the aggregate, beneficial ownership of 20% or more of any class of our
stock then outstanding, that person or group will lose voting rights on all of its shares of stock and such shares of stock may not be voted on any matter as to
which such shares may be entitled to vote and will not be considered to be outstanding when sending notices of a meeting of stockholders, calculating required
votes, determining the presence of a quorum or for other similar purposes, in each case, as applicable and to the extent such shares of stock are entitled to any
vote.

 
Requirements for advance notification of stockholder proposals. Our bylaws establish advance notice procedures with respect to stockholder proposals

relating to the limited matters on which our common stock may be entitled to vote. Generally, to be timely, a stockholder’s notice must be received at our
principal executive offices not less than 90 days or more than 120 days prior to the first anniversary date of the immediately preceding annual meeting of
stockholders. Our bylaws also specify requirements as to the form and content of a stockholder’s notice. Our bylaws allow the chairman of the meeting at a
meeting of the stockholders to adopt rules and regulations for the conduct of meetings, which may have the effect of precluding the conduct of certain business
at a meeting if the rules and regulations are not followed. These provisions may deter, delay or discourage a potential acquirer from attempting to influence or
obtain control of our company.
 

 



 
Special stockholder meetings. Our certificate of incorporation provides that special meetings of our stockholders may be called at any time only by or

at the direction of our board of directors, the Series I Preferred Stockholder or, if at any time any stockholders other than the Series I Preferred Stockholder are
entitled under applicable law or our certificate of incorporation to vote on specific matters proposed to be brought before a special meeting, stockholders
representing 50% or more of the voting power of the outstanding stock of the class or classes of stock which are entitled to vote at such meeting.

 
Stockholder action by written consent. Pursuant to Section 228 of the DGCL, any action required to be taken at any annual or special meeting of the

stockholders may be taken without a meeting, without prior notice and without a vote if a consent or consents in writing, setting forth the action so taken, is
signed by the holders of outstanding stock having not less than the minimum number of votes that would be necessary to authorize or take such action at a
meeting at which all shares of our stock entitled to vote thereon were present and voted, unless the certificate of incorporation provides otherwise or it conflicts
with the rules of the New York Stock Exchange. Our certificate of incorporation permits stockholder action by written consent by stockholders other than the
Series I Preferred Stockholder only if consented to by the board of directors in writing.

 
Actions requiring Series I Preferred Stockholder approval. Certain actions require the prior approval of the Series I Preferred Stockholder. See

“Preferred Stock-Series I Preferred Stock-Actions requiring Series I Preferred Stockholder approval” above.
 
Amendments to our certificate of incorporation requiring Series I Preferred Stockholder approval. Except as otherwise expressly provided by

applicable law, only the vote of the Series I Preferred Stockholder, together with the approval of our board of directors, shall be required in order to amend
certain provisions of our certificate of incorporation and none of our other stockholders shall have the right to vote with respect to any such amendments. See
“Preferred Stock-Series I Preferred Stock-Voting Rights” above.

 
Super-majority requirements for certain amendments to our certificate of incorporation. Except for amendments to our certificate of incorporation that

require the sole approval of the Series I Preferred Stockholder, any amendments to our certificate of incorporation require the vote or consent of stockholders
holding at least 90% in voting power of our common stock unless we obtain an opinion of counsel confirming that such amendment would not affect the
limited liability of such stockholder under the DGCL. Any amendment of this provision of our certificate of incorporation also requires the vote or consent of
stockholders holding at least 90% in voting power of our common stock.

 
Merger, sale or other disposition of assets. Our certificate of incorporation provides that we may, with the approval of the Series I Preferred

Stockholder and with the approval of the holders of at least a majority in voting power of our common stock, sell, exchange or otherwise dispose of all or
substantially all of our assets in a single transaction or a series of related transactions, or consummate any merger, consolidation or other similar combination,
or approve the sale, exchange or other disposition of all or substantially all of the assets of our subsidiaries, except that no approval of our common stock shall
be required in the case of certain limited transactions involving our reorganization into another limited liability entity. See “—Common Stock—Voting Rights.”
We may in our sole discretion mortgage, pledge, hypothecate or grant a security interest in all or substantially all of our assets (including for the benefit of
persons other than us or our subsidiaries) without the prior approval of the holders of our common stock. We may also sell all or substantially all of our assets
under any forced sale of any or all of our assets pursuant to the foreclosure or other realization upon those encumbrances without the prior approval of the
holders of our common stock.

 
Series C Mandatory Convertible Preferred Stock. Holders of our Series C Mandatory Convertible Preferred Stock have the right to convert their

shares upon the occurrence of a “fundamental change,” which could have the effect of discouraging third parties from pursuing certain transactions with us,
which may otherwise be in the best interest of our stockholders. See “Preferred Stock” above.
 

 



 
Choice of forum. Unless we consent in writing to the selection of an alternative forum, (a) the Court of Chancery of the State of Delaware (or, solely to

the extent that the Court of Chancery lacks subject matter jurisdiction, the federal district court located in the State of Delaware) is the exclusive forum for
resolving (i) any derivative action, suit or proceeding brought on behalf of the corporation, (ii) any action, suit or proceeding asserting a claim of breach of a
fiduciary duty owed by any current or former director, officer, employee or stockholder of the corporation to the corporation or the corporation’s stockholders,
(iii) any action, suit or proceeding asserting a claim arising pursuant to any provision of the DGCL, our certificate of incorporation or our bylaws or as to which
the DGCL confers jurisdiction on the Court of Chancery of the State of Delaware or (iv) any action, suit or proceeding asserting a claim governed by the
internal affairs doctrine, and (b) the federal district courts of the United States shall be the exclusive forum for the resolution of any action, suit or proceeding
asserting a cause of action arising under the Securities Act of 1933, as amended, in each case except as otherwise provided in our certificate of incorporation
for any series of our preferred stock.

 
Business Combinations
 

We have opted out of Section 203 of the DGCL, which provides that an “interested stockholder” (a person other than the corporation or any direct or
indirect majority-owned subsidiary who, together with affiliates and associates, owns, or, if such person is an affiliate or associate of the corporation, within
three years did own, 15% or more of the outstanding voting stock of a corporation) may not engage in “business combinations” (which is broadly defined to
include a number of transactions, such as mergers, consolidations, asset sales and other transactions in which an interested stockholder receives or could
receive a financial benefit on other than a pro rata basis with other stockholders) with the corporation for a period of three years after the date on which the
person became an interested stockholder without certain statutorily mandated approvals.

 
Transfer Agent and Registrar
 

The transfer agent and registrar for our common stock and Series C Mandatory Convertible Preferred Stock is American Stock Transfer & Trust
Company, LLC.

 
2061 SUBORDINATED NOTES

 
General
 

On March 31, 2021, Group Finance IX issued $500 million aggregate principal amount of its 2061 Subordinated Notes, pursuant to the terms of the
2061 Indenture, in denominations of $25 and multiples of $25 in excess thereof. The 2061 Indenture, 2061 Subordinated Notes and related Guarantees (as
defined below) are governed by, and construed in accordance with, the laws of the State of New York. The Bank of New York Mellon, N.A. is the trustee for
holders of the 2061 Subordinated Notes under the 2061 Indenture.

 
As of the date of issuance and through the effective date of the Mergers, the 2061 Subordinated Notes were fully and unconditionally guaranteed,

jointly and severally, on a subordinated basis by Old Pubco and KKR Group Partnership (the “Guarantees”). On the effective date of the Mergers, as evidenced
by a supplemental indenture to the 2061 Indenture, New Pubco replaced Old Pubco as a Guarantor under the 2061 Indenture, and Old Pubco was released and
discharged from all liabilities and obligations under the 2061 Indenture and its Guarantee.

 
Unless earlier redeemed, the entire principal amount of the 2061 Subordinated Notes will mature on April 1, 2061. The 2061 Subordinated Notes are

not subject to any sinking fund provision.
 
The 2061 Subordinated Notes are unsecured and subordinated obligations of Group Finance IX. The Guarantees are unsecured obligations of the

Guarantors.
 

Interest
 

The 2061 Subordinated Notes bear interest at a rate of 4.625% per annum. Interest on the 2061 Subordinated Notes is payable quarterly in arrears on
January 1, April 1, July 1 and October 1 of each year and ends on the maturity date.

 
Interest payments on the 2061 Subordinated Notes will be made to the holders of record at the close of business on the immediately preceding

December 15, March 15, June 15 and September 15, as applicable, whether or not a business day, subject to certain exceptions.
 

 



 
Interest payments will include accrued interest from, and including, the original issue date, or, if interest has already been paid, from the last date in

respect of which interest has been paid or duly provided for to, but excluding, the next succeeding interest payment date, the maturity date or the redemption
date, as the case may be. The amount of interest payable for any interest payment period will be computed on the basis of a 360-day year comprised of twelve
30-day months.

 
So long as no Event of Default (as defined in the 2061 Indenture) with respect to the 2061 Subordinated Notes has occurred and is continuing, Group

Finance IX may, on one or more occasions, defer interest payments on the 2061 Subordinated Notes for one or more optional deferral periods of up to five
consecutive years without giving rise to an Event of Default under the terms of the 2061 Subordinated Notes. A deferral of interest payments cannot extend,
however, beyond the maturity date or the earlier acceleration, repurchase or redemption of the 2061 Subordinated Notes. During an optional deferral period,
interest will continue to accrue on the 2061 Subordinated Notes, and deferred interest payments will accrue additional interest at the then applicable interest
rate on the 2061 Subordinated Notes, compounded quarterly as of each interest payment date to the extent permitted by applicable law. During an optional
deferral period, Group Finance IX will be prohibited from paying current interest on the 2061 Subordinated Notes until all accrued and unpaid deferred interest
plus any accrued interest thereon has been paid. No interest otherwise due during an optional deferral period will be due and payable on the 2061 Subordinated
Notes until the end of such optional deferral period except upon an acceleration, repurchase or redemption of the 2061 Subordinated Notes during such deferral
period. After the commencement of an optional deferral period, until all accrued and unpaid interest on the 2061 Subordinated Notes has been paid, Group
Finance IX and the Guarantors will be subject to certain other restrictions.

 
At the end of five years following the commencement of an optional deferral period, Group Finance IX must pay all accrued and unpaid deferred

interest, including compounded interest if it has not been paid before that time. If, at the end of any optional deferral period, Group Finance IX has paid all
deferred interest due on the 2061 Subordinated Notes, including compounded interest, Group Finance IX can again defer interest payments on the 2061
Subordinated Notes as described above.

 
Group Finance IX will provide to the trustee and the holders of 2061 Subordinated Notes written notice of any deferral of interest or continuation of

deferral of interest at least one and not more than 60 business days prior to the applicable interest payment date.
 

Redemption
 
Group Finance IX may elect to redeem the 2061 Subordinated Notes:
 

 
● in whole at any time or in part from time to time on or after April 1, 2026, at a redemption price equal to their principal amount plus accrued and

unpaid interest to, but excluding, the date of redemption; provided that if the 2061 Subordinated Notes are not redeemed in whole, at least $25 million
aggregate principal amount of the 2061 Subordinated Notes must remain outstanding after giving effect to such redemption;

 ● in whole, but not in part, within 120 days of the occurrence of a “Tax Redemption Event,” (as defined in the 2061 Indenture) at a redemption price
equal to their principal amount plus accrued and unpaid interest to, but excluding, the date of redemption; or

 
● in whole, but not in part, at any time prior to April 1, 2026, within 90 days after the occurrence of a “Rating Agency Event” (as defined in the 2061

Indenture) at a redemption price equal to 102% of their principal amount plus any accrued and unpaid interest to, but excluding, the date of
redemption.

 
Guarantees
 

In addition to the Guarantees provided by the Company and KKR Group Partnership, any “New KKR Entity” (other than a Non-Guarantor Entity as
defined in the 2061 Indenture) must provide a Guarantee, whereupon such New KKR Entity shall be an “Additional Guarantor.” A “New KKR Entity” means
any direct or indirect subsidiary of the Company other than (i) a then-existing Guarantor, (ii) any person in which the Company directly or indirectly owns its
interest through one or more then-existing Guarantors or (iii) any person through which the Company directly or indirectly owns its interests in one or more
then-existing Guarantors.
 

 



 
Subordination
 

The payment of the principal of, premium, if any, and interest on the 2061 Subordinated Notes and the payment of any Guarantee:
 

 ● ranks junior in right of payment to all existing and future Senior Indebtedness (as defined in the 2061 Indenture) of Group Finance IX or the relevant
Guarantor;

 ● ranks equal in right of payment with all existing and future Indebtedness Ranking on a Parity with the 2061 Subordinated Notes (as defined in the
2061 Indenture) of Group Finance IX or the relevant Guarantor;

 ● is effectively subordinated to all existing and future secured Indebtedness (as defined in the 2061 Indenture) of Group Finance IX or the relevant
Guarantor, to the extent of the value of the assets securing such Indebtedness; and

 ● is structurally subordinated in right of payment to all existing and future Indebtedness, liabilities and other obligations (including policyholder
liabilities and other payables) of each subsidiary of Group Finance IX or the relevant Guarantor that is not itself Group Finance IX or a Guarantor.

 
The 2061 Indenture does not contain any limitations on the amount of additional Indebtedness that Group Finance IX or any of the Guarantors or their

respective subsidiaries may incur, including Senior Indebtedness.
 
Upon any payment or distribution of assets to creditors upon any receivership, liquidation, dissolution, winding up, reorganization, assignment for the

benefit of creditors, marshaling of assets or any bankruptcy, insolvency, or similar proceedings, the holders of Senior Indebtedness of Group Finance IX or the
relevant Guarantor will first be entitled to receive payment in full in cash or other satisfactory consideration of all amounts due or to become due, including
interest accruing after the filing of a bankruptcy or insolvency proceeding on or in respect of such Senior Indebtedness before the holders of the 2061
Subordinated Notes will be entitled to receive or retain any payment in respect of the 2061 Subordinated Notes or the relevant Guarantee.

 
In the event of the acceleration of the maturity of the 2061 Subordinated Notes, the holders of all Senior Indebtedness of Group Finance IX or the relevant

Guarantor outstanding at the time of such acceleration will first be entitled to receive payment in full in cash or other satisfactory consideration of all such
Senior Indebtedness before the holders of the 2061 Subordinated Notes will be entitled to receive or retain any payment in respect of the 2061 Subordinated
Notes or the relevant Guarantee.

 
In the event and during the continuation of any default in any payment with respect to any Senior Indebtedness, or in the event that the maturity of any

Senior Indebtedness has been or would be permitted upon notice or the passage of time to be accelerated because of a default, then, unless and until such
default shall have been cured or waived or shall have ceased to exist and such acceleration shall have been rescinded or annulled, no payments on account of
principal or premium, if any, or interest in respect of the 2061 Subordinated Notes may be made, in each case unless and until all amounts due or to become
due on such Senior Indebtedness are paid in full in cash or other satisfactory consideration.

 
Events of Default, Notice and Waiver
 

The following constitute “Events of Default” under the 2061 Indenture with respect to the 2061 Subordinated Notes:
 

 ● Group Finance IX’s failure to pay any interest, including compounded interest, on the 2061 Subordinated Notes when due and payable after taking
into account any optional deferral period as set forth in the 2061 Indenture, continued for 30 days;

 ● Group Finance IX’s failure to pay principal (or premium, if any) on any 2061 Subordinated Notes when due, regardless of whether such payment
became due because of maturity, redemption, acceleration or otherwise;

 ● Group Finance IX’s failure to pay the redemption price when due in connection with a “Tax Redemption Event” or a “Rating Agency Event;”
 

 



 

 
● any failure by Group Finance IX or the Guarantors to observe or perform any other covenants or agreements with respect to the 2061 Subordinated

Notes for 90 days after Group Finance IX receives notice of such failure from the trustee or 90 days after Group Finance IX and the trustee receive
notice of such failure from the holders of at least 25% in aggregate principal amount of the outstanding 2061 Subordinated Notes;

 ● certain events of bankruptcy, insolvency or reorganization of Group Finance IX or of any Guarantor (other than an “Insignificant Guarantor” (as
defined in the 2061 Indenture)); and

 
● a Guarantee of any Guarantor (other than an Insignificant Guarantor) ceases to be in full force and effect or is declared to be null and void and

unenforceable or such Guarantee is found to be invalid or a Guarantor (other than an Insignificant Guarantor) denies its liability under its Guarantee
(other than by reason of release of such Guarantor in accordance with the terms of the 2061 Indenture).
 
If an Event of Default with respect to the 2061 Subordinated Notes shall occur and be continuing, the trustee or the holders of at least 25% in

aggregate principal amount of the outstanding 2061 Subordinated Notes may declare, by notice as provided in the 2061 Indenture, the principal amount of all
outstanding 2061 Subordinated Notes to be due and payable immediately; provided that, in the case of an Event of Default involving certain events of
bankruptcy, insolvency or reorganization, acceleration is automatic; and, provided further, that after such acceleration, but before a judgment or decree based
on acceleration, the holders of a majority in aggregate principal amount of the outstanding 2061 Subordinated Notes may, under certain circumstances, rescind
and annul such acceleration if all Events of Default, other than the nonpayment of accelerated principal, have been cured or waived.

 
Group Finance IX is required to furnish the trustee annually a statement by certain of its officers to the effect that, to the best of their knowledge,

Group Finance IX is not in default in the fulfillment of any of its obligations under the 2061 Indenture or, if there has been a default in the fulfillment of any
such obligation, specifying each such default.

 
Modification and Waiver
 

Group Finance IX, the Guarantors and the trustee may supplement the 2061 Indenture and 2061 Subordinated Notes without the consent of holders to:
 

 ● add to the covenants for the benefit of the holders of any 2061 Subordinated Notes or surrender any right or power the 2061 Indenture confers upon
us;

 ● evidence the assumption of Group Finance IX’s obligations or the obligations of any Guarantor under the 2061 Indenture by a successor;
 ● add any additional events of default for the benefit of the holders of any 2061 Subordinated Notes;
 ● add new Guarantors;
 ● provide for the release of any Guarantor in accordance with the 2061 Indenture;
 ● secure the 2061 Subordinated Notes;
 ● provide for a successor trustee;
 ● provide for the issuance of additional notes of any series;
 ● establish the form or terms of notes of any series;
 ● comply with the rules of any applicable depositary;
 ● add to or change any of the provisions of the 2061 Indenture to permit or facilitate the issuance of 2061 Subordinated Notes in uncertificated form;

 

● add to, change or eliminate any provisions of the 2061 Indenture so long as any such addition, change or elimination (i) does not apply to or modify
the rights of the holders of 2061 Subordinated Notes of any series created prior to such addition, change or elimination or (ii) becomes effective only
when there are no 2061 Subordinated Notes created prior to the execution of the supplemental indenture then outstanding which are entitled to the
benefit of such provision;

 ● cure any ambiguity, to correct or supplement any provision of the 2061 Indenture which may be defective or inconsistent with any other provision
therein;

 ● make any change that does not adversely affect the rights of any holder of 2061 Subordinated Notes in any material respect; or

 
● to conform to the “Description of the Notes” in the Prospectus Supplement related to the offering of the 2061 Subordinated Notes to the extent that

such provision in the “Description of the Notes” was intended to be a verbatim recitation of such provision in the 2061 Indenture or 2061
Subordinated Notes.

 

 



 
Group Finance IX, the Guarantors and the trustee may also modify the 2061 Indenture in a manner that affects the interests or rights of the holders of 2061

Subordinated Notes with the consent of the holders of at least a majority in aggregate principal amount of the 2061 Subordinated Notes at the time outstanding.
However, the 2061 Indenture will require the consent of each holder of 2061 Subordinated Notes affected by any modification which would:

 

 ● change the fixed maturity of the 2061 Subordinated Notes, or reduce the principal amount thereof, or reduce the rate or extend the time of payment of
interest thereon, or reduce any premium payable upon the redemption thereof;

 ● reduce the amount of principal payable upon acceleration of the maturity thereof;
 ● change the currency in which the 2061 Subordinated Notes or any premium or interest is payable;
 ● impair the right to enforce any payment on or with respect to the 2061 Subordinated Notes;

 ● reduce the percentage in principal amount of outstanding 2061 Subordinated Notes the consent of whose holders is required for modification or
amendment of the 2061 Indenture or for waiver of compliance with certain provisions of the 2061 Indenture or for waiver of certain defaults;

 ● modify the subordination provisions of the 2061 Subordinated Notes in any manner adverse to the holders;
 ● modify the Guarantees in any manner adverse to the holders; or
 ● modify any of the above bullet points.

 
The 2061 Indenture permits the holders of at least a majority in aggregate principal amount of the outstanding 2061 Subordinated Notes or of any other

series of debt securities issued under the 2061 Indenture which is affected by the modification or amendment to waive compliance with certain covenants
contained in the 2061 Indenture.

 
Other Provisions
 

The 2061 Indenture also includes covenants, including limitations on Group Finance IX’s and the Guarantors’ ability to, subject to exceptions, incur
indebtedness secured by liens on voting stock or profit participating equity interests of their subsidiaries, or merge, consolidate or sell, transfer or convey all or
substantially all of their assets. The 2061 Indenture also contains customary provisions on defeasance and discharge.

 
About the Trustee
 

Subject to the provisions of the Trust Indenture Act of 1939, as amended, the trustee is under no obligation to exercise any of its powers vested in it by
the 2061 Indenture at the request of any holder of the 2061 Subordinated notes unless the holder offers the trustee reasonable indemnity satisfactory to it
against the costs, expenses and liabilities which might result. The trustee is not required to expend or risk its own funds or otherwise incur any financial
liability in performing its duties if the trustee reasonably believes that it is not reasonably assured of repayment or adequate indemnity. We have entered, and
from time to time may continue to enter, into trust, administration or other relationships with The Bank of New York Mellon, N.A. or its affiliates.

 
 


